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Canada has a wide variety of approaches to external
reviews for parties to a complaints screening decision.

Some courts have suggested that, in the absence of a
statutorily created right, a complainant can only
challenge the procedural fairness (not the merits) of
the screening committee’s decision: Makis v College
of Physicians _and Surgeons of Alberta (Complaint
Review Committee), 2020 ABCA 451 (CanLll);
Cameron v The Association of Professional Engineers
and Geoscientists of Saskatchewan, 2022 SKCA 118
(CanLll).

Some statutes provide for a complaints review officer
whose jurisdiction is often limited to reviewing the
process followed by the screening committee and who
can only make recommendations. See, for example,
s. 26 of the Professional Engineers Act of Ontario.

The Health Professions Appeal and Review Board
(HPARB) of Ontario, established under the Requlated
Health Professions Act, provides a fairly extensive
external review for both complainants and registrants.
Even there, however, the review is confined to
whether the investigation was adequate and whether
the screening committee’s decision was reasonable.

In 2016 the Honourable Stephen Goudge, QC,
formerly of the Ontario Court of Appeal, issued a report
for the Ministry of Health on Streamlining the
Physician Complaints Process of Ontario. He noted
that only a small proportion of complaints screening
committee decisions (18%) resulted in a request for a
review. Of those decisions reviewed, only 11.5% were
not confirmed by HPARB.

To assess the current state of HPARB complaints
reviews, we have scrutinized the first 100 of their
decisions released in 2023 as posted on CanlLll.
HPARB often conducts more than 500 complaints
reviews each year.

We noted that HPARB confirmed the screening
committee’s decision in 95% of complaints reviews.
This seems high given that the confirmation rate was
noted as 88.5% in the Goudge report (which had a
much higher sample size). As a result, we also
reviewed the last 100 decisions in 2022. The
confirmation rate then was 96%.

There are a number of possible explanations for the
high confirmation rate by HPARB. There were several
examples where complainants made multiple
complaints against various registrants, many of whom
had only limited involvement in the complainant’s care.
Those reviews were conducted separately for each
registrant increasing the chances of confirming the
decision.

Further, HPARB has been fairly consistent in
determining that where there are disputed facts
between complainants and registrants, at least in
matters that are not extremely serious, the
contemporaneous chart notes of the registrant should
be accepted unless there are exceptional
circumstances to doubt their accuracy. HPARB is also
consistent in upholding that it is not the screening
committee’s role to make credibility findings of
disputed facts.

Another contributing factor is that HPARB defers to the
expertise of the screening committees (HPARB has no
health practitioners on it) when it comes to standards
of practice issues unless there are exceptional
circumstances (e.g., the reasoning of the screening
committee seems inconsistent with the regulator’s
own published policies). Over half of the complaints
could be characterized as primarily dealing with
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standard of practice issues. Another one fifth of
complaints dealt with communications issues.

Of the cases that were returned, about half were sent
back for additional investigation and about half were
sent back because the screening committee’s
decision was viewed as unreasonable. It will be
interesting to see if the recent decision of the
Divisional Court released in the middle of our review
period, will result in closer scrutiny of the adequacy of
investigations: Kastner v. Health Professions Appeal
and Review Board, 2023 ONSC 629 (CanLlIl).

Goudge noted that 60-70% of the reviews by HPARB
originated from the College of Physicians and
Surgeons of Ontario. That percentage is close to that
figure, in our review (49% for the 2023 sampling, 62%
from the 2022 sampling).

In just over half of the reviews the screening
committee took no action. In the other reviews the
actions varied from comments or advice, remedial
agreements, cautions and remedial directions. Having
said that, the reviews initiated by registrants (13% in
the 2023 sampling, 10% from the 2022 sampling)
almost always arose when the screening committee
directed an outcome that would appear on the public
register (e.g., caution in person, undertaking, remedial
direction). This is an increase from the Goudge report
(5% of reviews were initiated by registrants) which was
written before such outcomes were generally posted
on the public register.

The Goudge report noted the extensive backlog
before HPARB. At that time, the average time from the
commencement of the review to the rendering of the
decision was 547 days. It is impossible from the
HPARB decisions themselves to ascertain when the
review was commenced. However, the average time
for HPARB to render a decision once its review has
been held is three months. Only a very few took longer
than four months. Several decisions are rendered
within one month of the review. The most recent

annual report for HPARB, available on its website, for
2019-2020, states that the average complaints review
is completed within eleven months of initiation. This
suggests that HPARB has significantly improved its
timelines.

A few, more qualitative, observations from the recent
HPARB cases are as follows:

e HPARB does not appear to expect that the
complainant will receive disclosure of the
entire regulator’s file. In fact, HPARB has
indicated that it is not even necessary for the
complainant to always be given the opportunity
to reply to the registrant’s response to the
complaint. The latter is a best practice.

¢ HPARB does, however, expect that if the
complaint is expanded by additional
submissions from the complainant, the
registrant be informed and given an
opportunity to respond. HPARB appears
content to this being done within the original
complaint process, at least where the new
concerns are related to the original concerns,
rather than by opening a new complaints file.

¢ HPARB allows some degree of flexibility in the
regulator addressing concerns that are not part
of the formal complaint. For example,
comments and advice about gaps in the
registrant’s record keeping is often tolerated.
Sometimes remedial measures can even
address some of the additional concerns.

e HPARB recognizes that where action is taken
on a concern (e.g., through a Registrar’s
investigation), additional measures may well
not be necessary pursuant to a parallel or
subsequent complaint.

e HPARB appears to support explicit risk-based
approaches by the screening committee in
determining the level of intervention. For
example, conduct that is characterized as
having a “low risk of harm” justifies a less
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significant  regulatory
screening committee.

o Where a regulator encourages individuals to
first discuss concerns with registrants before
making a formal complaint, complainants are
still free to make complaints as their first action.

e HPARB makes extensive use of template
reasons for decision. Recurring issues (e.g.,
the expertise of the screening committee in
standards of practice matters, general
acceptance of contemporaneous notes by
registrants) often receive very similar
treatment from case to case. In one decision
HPARB even employed the wrong name of the
screening committee for a veterinary screening
review through its use of a human health
review template.

response by the

Goudge’s report states:

Nonetheless, | do not think that HPARB
reviews should be eliminated, even from the
perspective of efficiency alone. Because ICRC
decisions constitute a statutory power of
decision, there must be some mechanism to
review them. In the absence of a statutory
alternative, a dissatisfied party could seek to
invoke the supervisory jurisdiction of the
superior courts, which could be even more
costly and time consuming. So the wisdom of
having a specialized, expert review body does
not appear open to serious question.

It is interesting, however, that one of the more
extensive Canadian models for reviewing the
screening of complaints confirms most of their
decisions. Different people will draw different
conclusions from this data. Some possible
interpretations include:

e The system works.

e Regulators have

guidance.

learned from HPARB’s

e The reasonableness standard of review by
HPARB should be altered to enable HPARB to
substitute its own views more frequently.

Whatever one’s views, it is clear that HPARB is a very
busy tribunal.
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