
 

FOR MORE INFORMATION 
This newsletter is published by Steinecke Maciura LeBlanc, a law firm practising in the field of professional regulation. If you are not receiving a copy and would like one, 
please contact: Steinecke Maciura LeBlanc, 401 Bay Street, Suite 2308, P.O. Box 23, Toronto, ON M5H 2Y4, Tel: 416-599-2200  Fax: 416-593-7867,  
E-Mail: info@sml-law.com  

WANT TO REPRINT AN ARTICLE 
A number of readers have asked to reprint articles in their own newsletters. Our policy is that readers may reprint an article as long as credit is given to both the newsletter 
and the firm. Please send us a copy of the issue of the newsletter which contains a reprint from Grey Areas. 
 

The Legal Value of a Sound 
Policy-Making Process 

 
by Bernie LeBlanc 
April 2023 - No. 277 
 
A major function of the Council or Board of a regulator 
is to make policies that direct the organization and 
guide the profession or industry. Most commentators 
agree that a sound process results in better quality 
policies. A model process might be described as 
follows: 
 

1. Identifying an issue warranting a policy, 
2. Researching the nature of the issue and 

options for addressing it, 
3. Preparing a briefing note for the policy decision 

makers, 
4. Consulting with stakeholders and affected 

persons, 
5. Deciding on what the policy should be, 
6. Implementing the policy, and 
7. Monitoring the impact of the policy and 

reviewing and revising the policy as needed. 
 
However, a sound policy-making process can also 
help defend the validity of the policy from legal 
challenge. In Sobeys West Inc. v. College of 
Pharmacists of British Columbia, 2016 BCCA 41 
(CanLII), a lower court decision found a policy by a 
pharmacy regulator, prohibiting customer incentive 
programs, to be unreasonable because there was no 
empirical evidence to support it. (The decision was 
reversed on appeal, although the appeal court 
commented that “the evidence supporting the need for 
the bylaws was thin”.) 
 
The value of a sound policy-making process was 
demonstrated in the recent decision of Hardick v. 
College of Chiropractors of Ontario, 2023 ONSC 1479 
(CanLII). In that case the regulator amended its 
election by-law to extend the period, from three years 
to six years, of disqualification for being elected to the 

Council after having been disciplined. The change was 
made after the registrant, who had been disciplined 
five years previously, indicated an interest in running 
for election. The registrant brought an application for 
judicial review challenging the validity of the by-law 
and sought a stay to enable him to seek office in the 
upcoming Council election. He argued that the by-law 
was amended in bad faith and for an improper 
purpose. He also argued that the by-law had an 
impermissible retrospective effect. 
 
The Court refused to issue the requested stay. 
 
The Court concluded that there was not a strong 
likelihood that the judicial review application would 
succeed. On the issue of retrospectivity, the Court 
found that there was evidence that the Council had 
expressly considered whether the amendment should 
apply to the upcoming election. In fact, there was a 
separate vote on the effective date of the amendment. 
The Council voted, six in favour and five opposed, that 
“if it was in the public interest to amend the Bylaw, it 
was equally in the public interest to implement the 
amendments immediately and not wait until after the 
next election.” All six votes in favour of an immediate 
effect came from publicly-appointed members of the 
Council.  
 
The Court noted that the information package 
considered by the Council identified that the by-law 
amendment was triggered by the registrant’s interest 
in running for election. Thus, the fairness to the 
registrant of changing the rules was before the 
Council.  
 
The Court also observed that the materials before the 
Council expressly stated that the decision should be 
made to protect the public interest. While the Council’s 
Executive Committee was aware of the registrant’s 
interest in running for election and that the current by-
law only had a three-year cooling off period, 
circumstances had changed since that by-law had 
originally been enacted.  
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Since 1999, the environment in which the 
College operates as a regulatory health 
college had changed substantially. There had 
been significant changes to the expectation 
that regulatory colleges act in the public 
interest, including stricter requirements 
related, for example, to the publication of 
information regarding members on the public 
register. In addition, in 2020, the Ontario 
Ministry of Health established annual reporting 
requirements for all regulated health 
profession colleges using a College 
Performance Measurement Framework 
(“CPMF”) to measure and report, in a 
standardized manner, how they were acting in 
the public interest. An important aim of the 
CPMF was consistency across colleges. The 
College had been working to improve its 
processes and structures, guided by the goals 
of the CPMF. 

 
The information package before the Council indicated 
that several other health regulators had a six-year 
cooling off period. Three rationales were contained in 
the Council briefing materials as to why a six-year 
cooling off period would be a best practise: 
 

It reasoned that such a change increased the 
chances that the candidate would be running 
for election to regulate the profession in the 
public interest rather than to address their 
recent interactions with the College. Further, it 
found the amendment to be in the public 
interest because of enhanced public 
confidence in the College by members of the 
public who might be concerned about Council 
members who had recently been found to have 
committed professional misconduct or be 
incompetent. Finally, the EC was of the view 
that the amendment reduced the chance of a 
candidate, if elected, having a conflict of 

interest when dealing with issues related to a 
recent finding of professional misconduct. 

 
The Court also noted that other portions of the by-laws 
that did not affect the upcoming election, such as 
appointments to committees, were amended at the 
same time in a similar way. 
 
The Court also observed that, not only was the 
amendment considered over several meetings, but 
there had also been a public consultation on the 
proposed by-law amendment, and that feedback had 
been presented to the Council.  
 

In brief, Council passed the amendment with a 
focus on adhering to best practices in 
protecting the public and in the context of a 
regulatory environment intent on public 
accountability. 

 
Similarly, the Court also found that it was unlikely that 
the registrant would be able to establish that the by-
law amendment was made in bad faith and for an 
improper purpose.  
 

Although the process of amending the Bylaw 
was triggered by Dr. Hardick’s expression of 
interest, the basis for the review was to ensure 
the College’s qualification rules complied with 
best practice. The College proceeded on an 
expedited basis and ultimately Council decided 
to pass the amendment with immediate effect. 
But it only did so after engaging in 
consultations with the profession and public, 
through which the proposed amendment 
received broad support…. 
 
Overall, in my view, a panel of this Court on 
judicial review would likely interpret the 
College as having acted in the public interest 
in a manner that impacted a particular 
member, Dr. Hardick, but not with the purpose 
of doing so. Therefore, in my view, Dr. Hardick 
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has not demonstrated a strong likelihood that, 
on judicial review, the Bylaw would be found 
unreasonable. 

 
While the Court found that the by-law amendment 
would cause irreparable harm to the registrant, the 
balance of convenience still weighed in favour of 
denying the stay. The potential disruption, of having to 
remove the registrant should he win the election but 
then be unsuccessful on the later application for 
judicial review, was too great.  
 
The outcome for the regulator in this case was greatly 
assisted by its policy-making process involving: 
 

• comprehensive briefing materials focussing 
on the public interest rationale for the change 
including evidence of the approach of other 
regulators,  

• external consultation on the proposal (even 
though one was not required by the enabling 
legislation), and  

• the participation of public members in the 
decision.  

 


