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Council/Board members of professional regulators
have a fiduciary duty to the organization and its public
interest mandate. For example, they must avoid
breaching confidentiality or acting when in a conflict of
interest. A significant breach of those obligations will
result in a “Code of Conduct” process that could result
in censure or even removal from their office. In serious
matters, those investigations and recommendations
for action are usually performed by external experts.

Where the individual is also a registrant, can the
regulatory complaints and discipline process be used
instead? If so, should it?

Most regulators strongly discourage the use of the
disciplinary process to address governance matters.
Complaints about governance issues are frequently
screened out as either an abuse of process or not
warranting disciplinary action. The primary process,
using the regulator's Code of Conduct, is best suited
to address those matters. Using the disciplinary
process can easily be misused by those who disagree
with the views of the Council/Board member. It can
“politicize” regulatory activities. Regulatory
committees are placed in the awkward position of
considering the conduct of those who appoint them to
the committee and who review their performance.
Using the discipline process to address governance
matters can also discourage registrants from serving
in these important positions.

Ultimately, the discipline process has a different
mandate than a Code of Conduct process. The former
protects the public from the incompetent or unethical
conduct of registrants. It is not designed to ensure that

the leadership of the regulator comply with their
fiduciary duties.

Perhaps these considerations were best illustrated
two decades ago in Manitoba Chiropractors Assn. v.
Alevizos, 2003 MBCA 80 (CanLlIl). There, a Board
member was referred to discipline for allegations of
revealing confidential information about an
investigation of a practitioner to the practitioner’s legal
counsel and spouse. The hearing panel concluded
that there had been a serious breach of confidentiality,
but that it did not amount to professional misconduct
in the circumstances. After further litigation,
Manitoba’s highest court upheld the dismissal of the
allegations.

Interestingly, the Board member then sued the
regulator and many of its representatives for malicious
prosecution and other torts for having tried,
unsuccessfully, to discipline him. Years later, after a
full civil trial, the court concluded that the regulator had
not acted improperly in taking the matter to discipline.

However, a recent case illustrates the successful use
of the discipline process to address governance
concerns. In Wanglin v College of Acupuncturists of
Alberta, 2023 ABCA 25 (CanlLll), a registrant was
disciplined for having a conflict of interest while
serving on the Council of the regulator. While on the
Council, she also served on its executive including as
its President. A complaint was made by another
member of the profession that the registrant was
continuing to serve in a leadership position, including
as President, of a professional advocacy and support
association. Having such a dual role is prohibited by
most regulators and was contrary to this regulator’s
policies and by-laws.

At the hearing, the regulator rejected the registrant’s
‘innocent explanation” defence attributing the
apparent dual role on the lack of updated records for
the professional association. This evidence included
information on website pages, including both the
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registrant’'s and the association’s pages, recent
association cheques signed by the registrant, and that
the professional association’s corporate mailing
address remained the registrant’s office. It concluded
that the documents and testimony established that she
had maintained her leadership role with the
association.

The regulator required the registrant to take an ethics
course, pay a $3,000 fine, and reimburse the
organization for part of its costs in the amount of
$72,000.

The Court found that there were no palpable and
overriding errors in the factual findings of the regulator,
or the finding that the policies and by-laws were
breached. Interestingly, the registrant identified certain
“disclosures” that she had made (e.g., that she was
“affiliated” with the professional association during
discussion of relevant by-law amendments). The
Court observed that those statements did not
meaningfully disclose the nature and currency of her
position with the professional association.

As in the Alevizos case, the registrant argued that
these governance lapses did not amount to
professional misconduct. The Court upheld the
regulator’s finding that it was, stating:

The crux of this issue is that the Hearing Panel
and the Review Panel are better positioned
than this Court to assess the impact of Dr.
Wanglin's conduct on the public interest and
the reputation of the profession from the
perspective of a reasonable member of the
public. We must defer to their findings on this
topic absent some clearly unreasonable
conclusion or clear mistake of fact or error of
principle. Dr. Wanglin has not shown any such
error.

We agree with Dr. Wanglin that not every
breach of a policy, including the College’s

Conflict of Interest Policy, necessarily amounts
to professional misconduct. However, the
factual record in this case is extensive and
nuanced, and there is no basis for interfering
with the Hearing Tribunal’'s conclusions that
Dr. Wanglin’s overlapping involvement as
President of the College and executive
member of the AATCMPA constituted
professional misconduct.

The Court also found that the existence of a separate
Code of Conduct process, that could have better
addressed the issue, does not preclude using the
disciplinary process in appropriate cases.

Regulators will probably continue to strongly view the
Code of Conduct process as the preferred option for
most governance transgressions. However, where
there is a serious breach of a fiduciary duty that brings
the credibility of the regulator into doubt and which
reflects on the ability of the registrant to practise with
integrity, the discipline process might also be
available.

Hopefully, the Wanglin decision will not result in a

flurry of governance complaints being addressed
through the disciplinary process of regulators.
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