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While the term “adverse impact” has a well-known 
meaning amongst human rights lawyers, it is still not 
widely recognized in the regulatory world. That may be 
about to change. 
 
An adverse impact occurs when an apparently neutral 
requirement, say a math test, has a disproportionate 
impact on certain protected groups. Equity principles, 
and in certain circumstances the law, requires that the 
requirement be removed or modified so that it has a 
more equitable impact. 
 
In Ontario Teacher Candidates’ Council v. The Queen, 
2021 ONSC 7386, https://canlii.ca/t/jlcvg the 
Divisional Court declared that a requirement for 
applicants for teacher certification to successfully 
complete a Mathematics Proficiency Test (MPT) 
violated the equality provisions found in s. 15 of the 
Canadian Charter of Rights and Freedoms. The Court 
declared that applicants for teacher certification who 
met all other requirements should be certified by the 
regulatory body.  
 
The Court’s overview of the case nicely sums up the 
outcome of its analysis. 
 

The question on this application is whether the 
MPT has a disproportionate adverse impact on 
entry to the teaching profession for racialized 
teacher candidates and if so, whether it can be 
justified under s. 1 of the Charter. 

 
The evidence points to significant disparities in 
success rates of standardized testing based on 
race, including statistical evidence of racial 
disparities with respect to the MPT specifically. 
The deleterious effect on diversity is somewhat 

ameliorated by subsequent attempts available 
to retake the MPT. 

 
The MPT infringes s. 15 of the Charter and 
cannot be justified under s. 1. The Respondent 
[government] has not discharged its burden of 
showing that the MPT minimally impairs the 
rights of racialized teacher candidates. There 
were reasonably available alternatives to the 
MPT that, on their face, appear to be less 
impairing and at least as effective in achieving 
the goal of improving student achievement in 
math. These include requiring a minimum 
number of hours of math instruction or a math 
course in B.Ed. programs, requiring an 
undergraduate math course as an admissions 
requirement for B.Ed. programs or waiting to 
see the effects of the other parts of the 
Respondent’s four-year math strategy. 

 
The Respondent’s efforts to address equity 
issues related to the MPT do not meet the 
minimal impairment requirement where there 
are other options available that would not 
impair anyone’s rights. Racialized teacher 
candidates who have been disproportionately 
unsuccessful on the MPT should not have to 
keep retaking the test.  There is a cost to 
retaking the test in time and money for those 
who are least likely to be able to afford this and 
there is no undertaking that going forward, 
teacher candidates will not have to pay to 
retake the MPT. 

 
There is an under-representation of racialized 
teachers in Ontario schools. Racialized 
students benefit from being taught by 
racialized teachers. The deleterious effects of 
the MPT on racialized teacher candidates who 
have been disproportionately unsuccessful on 
the test outweigh its benefits. 
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There was considerable research, expert and 
statistical evidence demonstrating that standardized 
testing generally, and standardized teaching testing in 
particular, had a materially higher pass rate for White 
candidates compared to racialized candidates. 
 
The first administration of the MPT indicated that 
candidates who identified as Indigenous and Black 
had a success rate that was 20 percentage points 
lower than White candidates. French-speaking 
candidates, those speaking other languages, and 
those who experience cognitive disabilities had even 
less success in passing the test. 
 
There was also evidence from a highly qualified 
internationally trained individual who had difficulty 
passing the MPT, only doing so on his third attempt. 
The Court specifically commended the value of this 
kind of evidence. 
 
There was dispute as to the quality of some of the 
evidence, especially evidence related directly to the 
MPT. However, the Court said that while “evidence is 
necessary [to demonstrate adverse impact], it cannot 
be that a claimant group must wait years before it is in 
a position to challenge a regulation that it alleges is 
discriminatory.” 
 
The purpose of the requirement (i.e., the harm being 
addressed) was student proficiency in mathematics. In 
conducting its proportionality analysis between the 
goal and means chosen to address it: 
 

Courts will typically look to evidence that the 
government explored options other than the 
impugned measure and evidence supporting 
its reasons for rejecting those alternatives. The 
government may adduce evidence that it 
consulted with affected parties in order to 
demonstrate that it explored a range of 
options, though there is no requirement that 
the government engage in consultation before 
legislating…. The government might also 

adduce evidence to show that the less 
impairing alternatives proposed are not likely 
to achieve the government’s objectives or are 
otherwise not workable, or that the proposed 
alternatives are not in fact less impairing. … 

 
Where the infringing measure is predicated on 
the existence of a specific problem, the court 
may look to evidence that the problem exists 
or that existing tools are ineffective in order to 
justify the imposition of the infringing measure. 
… 

 
Overall, while the approach to the minimal 
impairment stage is deferential, the 
government is typically required to 
demonstrate a reasonable basis, on the 
evidence, for concluding that its chosen means 
were minimally impairing and that it had sound 
reasons for rejecting proposed alternatives. 

 
There was significant research before the Court 
indicating that standardized testing of teachers had 
only a modest impact on student performance 
especially when compared to other strategies such as 
enhanced mathematics training for teachers. The 
policy makers considered, but rejected, these 
alternatives as interfering with the independence of 
the training programs for teachers. 
 
The Court concluded that these alternatives were less 
impairing of the rights of racialized candidates and that 
they would likely be at least as effective as the MPT.  
 
One “elephant in the room” is that the MPT 
requirement was not proposed by the regulator. 
Rather it was inserted in the legislation by the 
government in 2018 as a part of its “getting back to the 
basics” initiative. Courts have traditionally been wary 
of governments using professional regulatory bodies 
to achieve its policy goals: Szmuilowicz v. Ontario 
(Minister of Health), 1995 CanLII 10676 (ON SC), 
https://canlii.ca/t/g15jd. While conceptually the Court’s 
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analysis of the constitutionality of the provision should 
not be affected by the origin of the proposal, this 
circumstance may have been an implicit consideration 
in the Court’s proportionality analysis. 
 
Courts have been deferential to regulators enacting 
regulations, by-laws or policies, not requiring a 
significant amount of evidence to support their 
reasonableness: Sobeys West Inc. v. College of 
Pharmacists of British Columbia, 2016 BCCA 41 
(CanLII), https://canlii.ca/t/gn3cn. However, things 
change dramatically when such an initiative has a 
discriminatory adverse impact. Then there is a burden 
on regulators to provide persuasive evidence that it 
has fully considered and balanced the importance of 
the goal being achieved against the discriminatory 
impact. That analysis by regulators includes the full 
consideration of less discriminatory alternatives. 
Evidence that the regulator did this analysis at the time 
the decision is made carries more weight than if only 
done after the legal challenge has been launched.  
 
In these circumstances, right-touch regulation is not 
just an admirable concept, but a legal requirement. 
Thus a good policy making process includes an impact 
analysis, such as was very recently recommended by 
Harry Cayton in his Report of a Governance Review of 
the Law Society of British Columbia, (see especially 
pp. 29-30): 
https://www.lawsociety.bc.ca/Website/media/Shared/
docs/about/GovernanceReview-2021.pdf.  
 
Since an adverse impact, by definition, arises when a 
provision or requirement appears neutral on its face, 
regulators would be well advised to conduct an impact 
analysis for all major policy decisions.  
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