
 
 
 
 

  

 

 

PRE-EMPTING PUBLIC ACCESS THROUGH REDACTED HEARING RECORDS 

Natasha Danson 

The “open court” principle is a fundamental value of our legal system. It ensures that members of 
the public are entitled to observe hearings. It also enables the public to access exhibits filed during 
a hearing. Exceptions that are made to close hearings or ban publication of some of the 
information arising at hearings are rare and must meet stringent criteria.1 The importance of the 
constitutionally-protected right of public access to exhibits was recently affirmed by the Supreme 
Court of Canada in the Sherman Estate case.2 In that decision, a sealing order preventing public 
access to court files was lifted. The Court said that personal embarrassment or discomfort could 
not support a sealing order. Only where there is strong evidence that public access would 
constitute an affront to a person’s dignity, health, or safety that outweighed the value of public 
access would the information be protected. The Court made clear that these exceptions are quite 
narrow.  

This state of the law has resulted in regulators considering redacting documents before they are 
filed in public hearings to limit public access to sensitive and otherwise-confidential information. 
The recent case of Turner v Death Investigation Council et al., 2021 ONSC 6625 (CanLII), has 
provided guidance on the application of this strategy. 

The regulator, Death Investigation Oversight Council, is a new “independent oversight body aimed 
at ensuring that death investigation services are provided in a transparent, effective and 
accountable manner in Ontario”. Dr. Turner complained to the regulator’s complaints committee 
that the Chief Forensic Pathologist Dr. Pollanen had abused his position to characterize bone 
conditions of a deceased infant as possibly being the result of child abuse despite Dr. Turner’s 
conclusion that they appeared to arise from bone disease. During the investigation, the regulator’s 
complaints committee reviewed medical files and interviewed numerous witnesses. Many of the 
witnesses practised as coroners and pathologists.  

Dr. Turner was dissatisfied with the decision of the complaints committee and commenced an 
application for judicial review. The regulator, in effect, sought directions from the Divisional Court 
about whether some or all of the files should be sealed or redacted before being filed with the 
Court. 

In terms of the autopsy files of the children, the Court had no difficulty in finding that identifying 
the individuals would be an affront the human dignity of the children and their families. The Court 
noted that the files are protected by confidentiality provisions and explained that there were child 
protection and other proceedings that were ongoing that could be affected by such disclosure. 
Some of the information in the files, such as photographs, were particularly sensitive. 

 
1 Natasha Danson & Maya Pearlston, “Publication Bans at Discipline Hearings”, Steinecke Maciura 
LeBlanc (September 2021).  
2 Sherman Estate v Donovan, 2021 SCC 25 (CanLII).  

https://canlii.ca/t/jk3p8
https://www.sml-law.com/wp-content/uploads/2021/09/Publication-Bans-with-logo.pdf
https://canlii.ca/t/jgc4w
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However, the Court did not agree that sealing the entire files was necessary because the 
redacting of identifying information was an adequate and less intrusive alternative. The fear of 
inadvertently missing an identifiable portion of the document was insufficient to seal the files 
entirely. The regulator “must simply do the job of redacting the identifying information from the 
public copy of these records with care”. 

In terms of protecting the identity of witnesses interviewed by the complaints committee, the Court 
required that they be given notice of the motion. Some of them appeared on the motion, objecting 
to their identity being made public. The concerns expressed by the witnesses and the regulator 
included that the witnesses had been given assurances of confidentiality, the fear of possible 
repercussions or even reprisals once their identity was revealed to their “effective superiors”, and 
concerns about future witnesses being reluctant to come forward if their identities were disclosed.  

The Court did not accept these arguments. While the Court was sympathetic to the witnesses 
who were given assurances of confidentiality, the complaints committee was not in a position to 
“make good on that assurance”. In fact, the Court remarked that relying on this ground would 
allow regulators to make information confidential by giving assurances of confidentiality that they 
are not authorized to make.  

The Court also commented that the concern about possible repercussions and reprisals was 
speculative; there was no evidence to support that it would actually occur. Compelling evidence 
would be required to support an assertion that one of the parties would engage in what amounted 
to witness tampering and witness intimidation. Any reprisals would be unlawful and would subject 
the relevant physician to discipline proceedings before both the Death Investigation Oversight 
Council regulatory body and their own professional regulatory body. Further, a better strategy to 
protecting the witnesses would be to make their role public, “not to endorse a culture of secrecy, 
anonymity, speculation and distrust.” In addition, the Court noted that the witnesses, being 
licensed coroners and pathologists were not “vulnerable witnesses”. The Court said: 

These people are highly trained, highly specialized public servants and regulated health 
professionals subject to professional standards, who are required to provide information 
in their professional capacities. They operate in an important and highly regulated 
environment. Virtually every aspect of their work is of a public nature, conducted on behalf 
of the public. As part of their work, they are often expected to testify in court and are, 
therefore, aware of legal process. By virtue of their office and professional status, they 
have an enhanced duty to the public to report wrongdoing by their peers and participate 
in regulatory investigations, especially in their own bailiwick of forensic pathology. In this 
context, the suggestion that without a guarantee of anonymity, they would not have 
consented to be interviewed or would not have been as forthcoming is extremely troubling. 
Further, the fact that they have these obligations to the public, and their status as 
physicians licensed to report on causes of death, both serve to reduce their expectation 
of confidentiality in any event. 

Lastly, the Court did not find sufficient evidence to support the concern that future witnesses would 
not come forward.  
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Based on all of the foregoing, the Court concluded that the identity of the witnesses should not be 
redacted. 

While this case addressed the record before a court on judicial review, it provides guidance to 
regulators who have the ability to redact documents before they are used in proceedings at their 
own regulatory body. First, excluding the public from exhibits is much more difficult to justify than 
redacting the exhibits. Second, any assurances of confidentiality made to witnesses should be 
qualified, recognizing that any assurances cannot always be honoured. In addition, redaction of 
the identities of individuals in sensitive documents may be permissible in some circumstances. 
However, redaction of the identities of witnesses is less likely to be viewed as appropriate unless 
the witnesses are particularly vulnerable. One wonders, however, what would have happened if 
the information had been redacted even before the documents were presented to the complaints 
committee.  

 


