
 
 
 
 

  

 

 
PUBLICATION BANS AT DISCIPLINARY HEARINGS 

Natasha Danson and Maya Pearlston 

Transparency is an important value among regulators; it helps ensure the integrity of the 
administrative law system and instills public confidence in the system’s operation. Regulators 
demonstrate their commitment to transparency in several ways, including by allowing the public 
to access disciplinary hearings. This access is generally very robust, where any limitation to 
access is the exception rather than the rule.  
 
The COVID-19 pandemic has dramatically changed the level of public access to administrative 
proceedings. Most tribunals have moved their operations to Zoom or other online platforms, which 
means the public can now view many proceedings virtually, with the click of a mouse. The 
transition from real-life to online proceedings has not been perfect, and it relies on people having 
access to the internet and technological skills. But arguably, adjudicative proceedings are more 
accessible than ever before. 
 
Against the backdrop of increased transparency brought about by the COVID-19 pandemic, we 
want to examine publication bans, which is one of the ways that regulators limit access to 
administrative proceedings. We will review the principles that govern the operation of publication 
bans in the context of administrative proceedings in Ontario and discuss some alternatives to 
publication bans that may be better suited to the current virtual environment. 
 
Statutory Powers Procedures Act 
 
The operation of publication bans in the administrative context, and whether a publication ban 
can be ordered by a tribunal, depends on the tribunal’s enabling statute and any rules that govern 
the tribunal’s operations. 
 
In Ontario, the Statutory Powers Procedures Act (“SPPA”)1 applies to proceedings of tribunals 
that make decisions pursuant to a statute. Consistent with the value placed on transparency in 
the regulatory context, the SPPA reflects a presumption that hearings should be open to the 
public. Access can only be limited, including through a publication ban, in exceptional 
circumstances: where the enabling statute requires it or where the tribunal is of the opinion that 
matters involving public security may be disclosed or where intimate financial or personal matters 
may be disclosed and the value of avoiding disclosure is outweighed by principles of 
transparency.2 In addition, the SPPA states that the public is entitled to “reasonable access” of 
documents filed in written hearings subject to the same exceptions. Similarly, it states that 
electronic hearings must be open to the public unless the exceptions apply or unless the tribunal 
believes that it is “not practical” to do so.3 
 
The Ontario Divisional Court has noted that the SPPA “strongly favour[s] open hearings,” 
particularly when there is a hearing before a public body, where any orders limiting public access 
should do so in the least restrictive manner possible.4 Many administrative tribunals have adopted 
this approach, citing the paramountcy of open proceedings. Generally, tribunals will not order 
publication bans unless presented with an exceptional circumstance, or where the statute requires 
it.5 
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Regulated Health Professions Act 
 
A good example of where such exceptional circumstances are found is in hearings under the 
Regulated Health Professions Act, 1991 (“RHPA”),6 which often involve serious allegations and 
sensitive issues. The Health Professions Procedural Code, being Schedule 2 to the RHPA, 
contains the same presumption of openness as the SPPA but specifically contemplates 
publication bans.7 
 
The general publication ban provision in the Code is roundabout and discretionary. It begins with 
the concept of excluding the public from the hearing in certain circumstances, but then authorizes 
publication bans as a less intrusive means of achieving the same goal. Specifically, the Code 
provides that a disciplinary panel may make an order to ban the publication or broadcast of 
matters disclosed at a hearing in instances where it can also make an order excluding the public 
from a hearing, which it can only do in limited circumstances (e.g., where matters involving public 
security may be disclosed, where safety may be jeopardized, and where financial, personal or 
other matters may be disclosed at the hearing where the harm created by disclosure would 
outweigh the desirability of transparency).8 

 
Where a publication ban is not ordered, other measures can be pursued to ensure privacy, such 
as anonymizing patient or witness names.9 That said, publication bans are often ordered where 
patient information is involved. This is information that is understood to be inherently 
confidential.10 
 
Where a witness testifies in relation to sexual abuse allegations and requests a publication ban, 
the disciplinary tribunal operating under the RHPA must order a publication ban to protect the 
identity of the witness.11 In those circumstances, there is no discretion on the part of the 
disciplinary tribunal to deny the request. 
 
Effect of a Publication Ban 
 
Where a publication ban is in place, strict compliance with it is required. This was highlighted in a 
recent criminal case, where the court imposed a routine publication ban to protect the identity of 
the complainant who was a sexual assault victim. The accused was the complainant’s ex-
husband, and he was ultimately convicted of the sexual assault. Following the accused’s 
conviction, the complainant ordered a transcript of the judge’s reasons and subsequently emailed 
the transcript to family and friends. The accused also received the transcript through a private 
message on Facebook, and he alerted police to its dissemination. The complainant was then 
prosecuted for breaching the publication ban, and she pleaded guilty to violating a court order. 
She was ordered to pay a fine of $2,000 plus an additional $600 victim surcharge.12 The case 
received a significant amount of public outcry, and the complainant’s guilty finding and order was 
later overturned on appeal.13 This case raises several issues regarding the implications of 
silencing victims of sexual assault through publication bans that may have originally been 
intended to protect them; however, it also acts as a stark reminder that publication bans are 
powerful and must be adhered to by all parties once imposed.  
 
COVID-Specific Considerations 
 
It bears mentioning that even though many administrative proceedings were technically open to 
the public pre-COVID, they were often operating in “practical obscurity” – not secret per se, but 
certainly not easy to access.14 As a result, even where publication bans were not ordered by 
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tribunals, the practical risk of sensitive information being disseminated was low. This no longer 
holds true to the same degree now that hearings are being held virtually. 
 
In fact, increased access poses significant challenges where publication bans are in place. It 
presents the opportunity for more people to breach publication bans, especially where those 
attending the hearing are not familiar with the rules, and it may be difficult to track down these 
wrongdoers. Increased access to hearings may also make any witnesses who are supposedly 
protected by publication bans less willing to testify, especially if they are vulnerable and already 
concerned about having to provide evidence at a formal and public hearing. 
 
The potential for this type of conduct risks undoing the gains made throughout the pandemic to 
increase the public’s access to proceedings, where the knee-jerk reaction may be to restrict 
access. Rather than broadcast proceedings on a platform like YouTube, proceedings may be 
more likely to be restricted to password-protected Zoom hearings, or even restricted to the 
immediate parties. Anecdotally, this appears to be happening already.15 
 
To maintain transparency and to ensure that online proceedings are not relegated to practical 
obscurity like their in-person predecessors, we recommend that steps be taken by tribunals to 
demonstrate to participants that, where privacy concerns have been identified, their sensitive 
information will be protected. The best way to provide that protection may not be through 
publication ban orders, especially where enforcement measures are not readily available. Instead, 
tribunals could consider less restrictive measures that may actually be more effective. 
 
For example, counsel could redact personal information from documents filed, identify witnesses 
through initials, or even obscure parts of a witness’s face (in a way that still allows the trier-of-fact 
and defence to make effective observations). Or an order could be made where the public can 
only hear (but not see) a witness’s testimony.16 Individuals tasked with running hearings may want 
to ensure that they can identify who is observing proceedings. Measures such as utilizing a 
platform’s waiting room function to manage the ability to enter the virtual hearing room are 
commonly employed, though they may not be feasible where there is a large audience. Disabling 
the screen-sharing and chat functions for observers are also commonly done. More complex 
identification measures may eventually be useful, where unique watermarks could be added to 
any screenshots or photographs taken by observers. 
 
Conclusion 
 
It is trite to say that online hearings are here to stay, but they are. There will likely be a significant 
amount of experimentation before new norms are established that effectively balance privacy and 
access. The technology that enables online proceedings provides for more functionality, both in 
terms of access and privacy, than the traditional in-person proceedings. As a result, we anticipate 
that publication ban orders may ultimately fade in their usage and efficacy, while other measures 
to protect witness privacy will become more commonplace. Because administrative tribunals are 
typically nimble in their operations, they are well-placed to take the lead in exploring what practical 
measures can be adopted outside of publication bans. 
 
Natasha Danson and Maya Pearlston are lawyers at Steinecke Maciura LeBlanc and practise 
exclusively in the area of professional regulation. This article is adapted from an earlier article 
they wrote for The Advocates’ Quarterly by permission of Thomson Reuters Canada Limited. 
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