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Chipping Away at Privacy Rights? 

 

It has long been suspected that the courts 

would “interpret” the federal privacy statute 

to reduce the impact of its broad language. 

Indeed, if some of the provisions of the 

Personal Information Protection and 

Electronic Documents Act (PIPEDA) were 

interpreted literally a number of absurdities 

would result. With the application of 

PIPEDA to the provincial private sector this 

year, it was only a matter of time until the 

judicial interpretations began. 

 

One of the first cases is Ferenczy v. MCI 

Medical Clinics, 2004 ONSC 11110. It has 

already stirred up a heated debate amongst 

privacy practitioners as to whether it has 

gone too far in reading down the scope of 

PIPEDA. The case will also have an impact 

on regulators and practitioners in terms of 

their gathering evidence for disciplinary or 

other proceedings. 

 

The Facts and Issues 

 

Ms. Ferenczy sued her physician, Dr. 

Weinstein for negligence in respect of the 

diagnosis and treatment of a condition in her 

wrist. At trial she testified that she had 

difficulty gripping a cup in her left hand and 

so would invariably grip it in her right hand. 

A private investigator retained by Dr. 

Weinstein’s insurer (medical protective 

association) videotaped her holding a coffee 

cup continuously in her left hand at Tim 

Hortons. Dr. Weinstein’s lawyers wished to 

use the videotape to cross-examine her at 

trial. Ms. Ferenczy’s lawyer objected, in 

part, on the basis that the videotape was 

taken without her consent contrary to 

PIPEDA. 

  

The court held that even if the evidence was 

obtained or disclosed contrary to PIPEDA, 

that statute does not prohibit the admission 

of the evidence at a hearing. PIPEDA simply 

sets up a complaints mechanism for its 

enforcement. Even illegally obtained 

evidence is admissible if its probative value 

outweighs it prejudicial effect unless it 

would render the trial unfair. The court held 

that the evidence was relevant, probative 

and would not render the trial unfair. 

However, the court did not stop there. It 

went on to express the opinion that the 

obtaining and the proposed use of the 

videotape did not breach PIPEDA. 

 

All agreed that the videotape was personal 

information about Ms. Ferenczy. It was in 

fact a record of her appearance and, to some 

extent, her ability to function. 

 

http://www.sml-law.com/
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Agency Argument 

 

First the court stated that Dr. Weinstein’s 

collection of this information about his 

former client was for the purpose of 

defending the action; it was not a 

commercial activity (and is thus not covered 

by PIPEDA). Some would argue that the 

practice of medicine is a commercial activity 

and that the defence of claims for 

professional negligence is included in that 

activity. However, the court characterized 

the litigation as personal in nature and 

therefore exempt from PIPEDA. 

 

The court then went on to conclude that Dr. 

Weinstein’s insurer and its private 

investigator were agents of Dr. Weinstein. 

Even though the private investigator was 

clearly collecting the information as a part 

of his or her business and was being paid for 

the activity, he or she was exempt from 

PIPEDA (for that purpose) by virtue of 

being the agent of Dr. Weinstein. The court 

stated:  

 

In my view, this conclusion is consistent 

with the overall purpose of the Act 

which is aimed primarily at information 

collected as a part of commerce. 

 

This interpretation, while perhaps not totally 

unexpected in this context, could result in 

some fine distinctions in other contexts. For 

example, the private investigator’s 

relationship with the insurers and Dr. 

Weinstein was commercial in other aspects. 

The private investigator would be in breach 

of PIPEDA if he or she revealed Dr. 

Weinstein’s home address information 

(assuming it was unlisted) or even the fact 

that Dr. Weinstein had retained him or her 

for a malpractice claim. Thus it is how the 

purpose of the collection is characterized 

that drives coverage by PIPEDA. 

 

Since regulators are generally not covered 

by PIPEDA, it would appear that at least one 

court thinks that the investigators they retain 

are not covered by PIPEDA for the purpose 

of collecting personal information for the 

investigation. 

 

Implied Consent 
 

The court also held that Ms. Ferenczy gave 

implied consent to at least some forms of 

investigation about herself when she decided 

to sue Dr. Ferenczy: 

 

Closely related to this reasoning is my 

further conclusion, that in the 

circumstances here, (where the recording 

was in a public place), the plaintiff has 

given implied consent to the defendant 

to collect, record and use her personal 

information insofar as it is related to 

defending himself against her lawsuit. A 

plaintiff must know that by commencing 

action against a defendant, rights and 

obligations will be accorded to the 

parties to both prosecute and defend. 

The complainant has effectively, by 

commencing this action and through her 

pleadings, put the degree of injury to her 

hand and its effect on her life into issue. 

One who takes such a step surely cannot 

be heard to say that they do not consent 

to the gathering of information as to the 

nature and extent of their injury or the 

veracity of their claim by the person they 

have chosen to sue. Consent is not a 

defined term under the Act, and there is 

no indication in the Act that consent 

cannot be implied. 

 

A fundamental concept of consent is that 

consent can be withdrawn. The court would 

likely not permit Ms. Ferenczy to withdraw 

her consent and still pursue the action. 
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Regulators frequently apply the concept of 

implied consent to the complaints and 

discipline process. By making a complaint, a 

complainant provides implied consent for 

the practitioner to reveal confidential 

information in the response, including a 

copy of the complainant’s record. Similarly, 

by becoming a member of a regulated 

profession, practitioners consent to the 

investigation of their conduct (which is 

likely personal information about the 

practitioner) without consent. 

 

 

 

Contravention of the Laws of Canada or 

a Province 

 

Under PIPEDA one is generally allowed to 

collect personal information without consent 

to investigate a contravention of the laws of 

Canada or a province. Most observers 

believed this refers to a contravention of 

legislation. However, the court stated that 

this exception to the requirement for consent 

also applied to breaches of the common law 

(case law) including civil wrongs such as the 

tort of negligence. Undoubtedly there will 

be other courts addressing this issue again. 

 

However, if the investigation of a breach of 

a common law duty does not require 

consent, then it appears quite likely that an 

investigation of an allegation of professional 

misconduct also does not require consent. 

While professional misconduct is often 

defined in regulations that is not invariably 

the case. In addition, legislation establishing 

professions often does not outright prohibit 

the engaging in professional misconduct, but 

rather permits the discipline of practitioners 

who engage in it. 

 

Concluding Comments 

 

The court had some negative comments 

about the wording of PIPEDA. PIPEDA sets 

out broad principles with little guidance as 

to how they will be applied in different 

situations. For example the court stated: 

 

Having reached these conclusions, it is 

nonetheless my view that the wording of 

the provisions leaves a lot to be desired 

in terms of clarity and usefulness. This is 

particularly so in many situations which 

can be envisaged that are common to 

and are a part of the fabric of litigation. 

 

The court also stated: 

 

The legislation in question is complex 

and so broadly worded that a reasonable 

argument could be made to extend its 

reach so far as to transform both civil 

and criminal litigation into something 

very different than it is today. The 

arguments advanced on behalf of the 

plaintiff here prove that point. 

 

As suspected by many observers, the courts 

will not permit that to occur and will read 

down PIPEDA through various 

interpretative techniques. PIPEDA may well 

end up being restricted to the traditional 

areas of commerce, focusing on the direct 

contact between businesses and their 

customers and potential customers. 

 

A copy of the Ferenczy case may be found 

at: 

www.canlii.org/on/cas/onsc/2004/2004onsc

11110.html.  

http://www.canlii.org/on/cas/onsc/2004/2004onsc11110.html
http://www.canlii.org/on/cas/onsc/2004/2004onsc11110.html

