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Before We Begin
 If listening by phone:
 Phone access (Toronto): (647) 497-7729,

PIN: 989123496#

 Phone access (Calgary): (587) 774-1365, PIN:

989123496#

 If listening via Internet and having trouble hearing, try

disconnecting and connecting again

 Still having trouble hearing? Email our IT consultant

for assistance: achomatas@ace-its.ca

 Feel free to send questions to us during the session

using the CHAT feature
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Special Features of this Session
 Condensed version of 2-3 hour workshop
 Less interactive (usually 8-15 attendees only)
 More of a presentation than a discussion
 Much fewer assignments
 Based on scenario posted in the CHAT box
 A discipline scenario
 Please post questions, will look at them at the end
 Intended to provide an introductory overview
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Perspectives on Writing
“Writing is not necessarily
something to be ashamed of,
but do it in private and wash
your hands afterwards.”
-Robert Heinlein

“Writing is easy. All you do is
stare at a blank sheet of
paper until drops of blood
form on your forehead.”
-Gene Fowler

Vigorous writing is concise.
-William Strunk
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Perspectives on Writing
“If you can't annoy somebody,
there's little point in writing.”

- Kingsley Amis

“...then anyone who leaves behind him a
written manual, and likewise anyone
who receives it, in the belief that such
writing will be clear and certain, must
be exceedingly simple-minded…”
- Plato
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Introduction
 No “right” way to draft reasons
 Lots of wrong ways
 Looking at useful and constructive approaches
 While committees and function varies, the core skills

remain the same
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Why? – The Purpose of Reasons
 Being fair to the parties
 Improving the quality of your decision making

 Defending challenges to the decision
 Public Confidence
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Who? Audiences for your Reasons
 Initiator – e.g., complainant

 Practitioner
 Regulator
 Counsel for the parties

 Appellate courts and tribunals
 Committee
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Who? Audiences for your Reasons
 Other practitioners

 Public and media
 Government
 Lawyers representing other practitioners
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Who? Audiences for your Reasons
Purpose of reasons:
 To persuade the reader that the tribunal made a fair
and reasonable (correct) decision
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a. Identifying the Issues
 Identify issues:
 Most common source of significant error
 Requires a clear understanding of what issues really
are
 Requires constant education of new committee
members
 Requires always keeping eye on the big picture
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a. Identifying the Issues - Registration
 What is the first issue? (e.g., good character?)

 What is the requirement? (Guided by the purpose)
 Has the applicant met the requirement?
 If not, is the requirement exemptible?
 If it is, should it be exempted?


In whole or in part (e.g., terms and conditions)

 Why?
 Repeat until every issue covered
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a. Identifying the Issues - Complaints
 Issue is not did he or she do it
 Nor is issue whether conduct was unprofessional or below
the accepted standard
 Only exception, if member admits it
 That is only for the discipline committee
 Issue is:
 Should the complaint go to discipline
 If not, should some remedial action be taken
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a. Identifying the Issues - Discipline
 Issue is has the regulator proved the allegations?
 On a balance of probabilities
 Issue usually fall into two categories:
 Factual allegations


What did the practitioner do or fail to do

 Legal conclusions


Does conduct amount to professional misconduct (or
incompetence)
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a. Identifying the Issues
 Start with allegations in the originating documents

 Listen to submissions
 Consider the “explanations” raised by the practitioner
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a. Scenario – Factual Issues
 Has the regulator proved that Laurence Olivier

failed to respond appropriately to (or allowed his
personal relationship with Vivien Leigh interfere
with his ability to respond appropriately to):
 the kicking incident, or to
 the screaming / swearing incident?

 In doing so, the committee must assess the
credibility of the evidence of Rosalind Russell, Joan

Fontaine, Laurence Olivier and Vivien Leigh.
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a. Scenario – Legal Issues
 Did Laurence Olivier fail to supervise Vivien Leigh

appropriately?
 Was the way Laurence Olivier handled concerns
about Vivien Leigh, a person with whom he had a
romantic relationship, disgraceful, dishonourable
or unprofessional?
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b. Deliberations
 For each issue:
 List the points in favour of one side
 List the points in favour of the other side
 Evaluate which list is more compelling
 Articulate why that list is more compelling
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Arguments for Finding Laurence
Refused to Act

Arguments Against Finding that
Laurence Refused to Act

-Vivien and Rosalind both agree that the -Laurence not there when the incident
kick happened
occurred

-Rosalind and Laurence agree that
Rosalind told Laurence about it

-Laurence says Rosalind reported the
incident as a humorous anecdote, not as
a concern

-Rosalind testified that Laurence told
her not to call the police and he would
look after it

-Laurence denies asking Rosalind not to
call the police or that he would look
after it

- Rosalind and Laurence agree that he
did not act on the information

-Rosalind did not put concern in writing
or go to the police later

-Laurence admits he was in a romantic
relationship with Vivien

-Laurence testified that his decisions
were not affected by his relationship
with Vivien

-Similar non-response in the
-Other incident was separate and
screaming/swearing incident (if allowed
unrelated to this one
to consider)

c. The Introductory Paragraph
 Purpose of the introductory paragraph:
 Functional approach
 Story approach
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c. The Introductory Paragraph
On January 14th of this year, the screening committee
referred specified allegations against Laurence Olivier. A
pre-hearing conference with the parties was held on
February 24th. On March 9th, the formal notice of
hearing was served. The hearing was held from April 3rd
to April 6th. The committee deliberated on this matter on
April 28th and May 29th. This document sets out the
decision and reasons of the committee.
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c. The Introductory Paragraph
Love stinks. At least for other people. That is what the
colleagues of Laurence Olivier say. One colleague says that
when she told Laurence Olivier that his girlfriend kicked her
posterior, his response was to try to dissuade her from calling
the police. Another colleague was shown on a security video
cowering against a verbal onslaught by Laurence Olivier’s
love interest. Yet all that Laurence Olivier did in response was
to take his lover’s side on the issue that sparked the melee. In
short we are assessing whether Laurence Olivier is a jerk.
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c. The Introductory Paragraph
Four practitioners work at the same office. Two, Laurence Olivier,
the manager, and Vivien Leigh have a romantic relationship.
Vivien Leigh was involved with two incidents with her colleagues
who are also practitioners. The first incident involved Vivien Leigh
kicking the backside of Rosalind Russell. The second incident
involved a verbal confrontation, caught on security tape, with Joan
Fontaine, about discontinuing services to a client. After the second
incident Laurence Olivier discontinued services to the client in
issue and gave a misleading reason for doing so. The issues are
whether the regulator has proven that Laurence Olivier responded
inappropriately to the concerns about the conduct of Vivien Leigh
and, if so, whether that constitutes professional misconduct.
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e. Wording the Final Disposition
 Value of saying it early in the document
 Follow the language of your legislation
 Stay within your jurisdiction
 Address the contingencies of what could go wrong
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e. Wording the Final Disposition
What could possibly go wrong with the following
decision?
The committee directs that Laurence Olivier be
reprimanded and that he take educational courses in
human resources management and professionalism.
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e. Wording the Final Disposition
Part 1:
The committee directs that Laurence Olivier appear
before it in person on a date, time and location fixed by
the Registrar to be reprimanded on the need to ensure
that his personal relationship with colleagues,
particularly those under his supervision, does not
interfere with his professional responsibilities. In
particular, decisions about services to clients should be
governed solely by the client’s best interest.
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e. Wording the Final Disposition
Part 2: The committee also directs the Registrar to impose a
term, condition and limitation on Laurence Olivier’s
certificate of registration that he successfully complete, in
the opinion of the Registrar, courses acceptable to the
Registrar that will assist him demonstrate impartial
management decisions without being influenced by personal
relationships with his colleagues. To fulfill this direction, the
courses must be evaluated and must cumulatively contain at
least 30 hours of instruction and must be successfully
completed within six months of the date of this decision.
Failure to comply with this term, condition and limitation
could, itself, constitute professional misconduct.
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f. Explaining Why:
Getting the Right IDEEA
 Breaking down intuitive thought process
 Use the IDEEA format:
Issue
Decision
Explanation
Example
Argument of losing side (response to)
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f. Explaining Why: Getting the Right IDEEA
What is wrong with the following reasons?
The committee concluded that there was nothing
inappropriate in the way that Laurence Olivier responded
to the kicking incident as no client was present.
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Issue

The committee considered whether Laurence Olivier responded
appropriately to the kicking incident.
Decision
The committee concluded that the regulator has not established
that Laurence Olivier responded inappropriately to that incident.
Explanation There does not appear to be a professional obligation for Laurence
Olivier to intervene in the circumstances (even assuming that he
received a serious expression of concern by Rosalind Russell). At
most Laurence Olivier should have intervened in his capacity as a
manager. But a practitioner, in their professional capacity, is not
required to intervene in every instance of bad behaviour by a
colleague. There is nothing in this situation that called for a
practitioner of this profession to take action. The dispute between
Vivien Leigh and Rosalind Russell was not related to professional
issues but rather was about leaving early for a family emergency. No
consequences flowed to a client from the dispute. No member of
the public observed the incident. The incident was brief and was
unprecedented.

Examples

The situation might be different, for example, if a client had been
present and the dispute was about the services to be provided to the
client. In that context the professionalism of the services being
provided to the client would be in issue and Laurence Olivier might
have had an obligation, as manager, to intervene to protect the
client. But that is not the case here.

Argument in
response to
losing side
(on this
issue, the
regulator).

The committee considered the regulator’s argument that the failure
by Laurence Olivier to intervene resulted from his placing his
personal relationship with Vivien Leigh over his professional
obligations. However, this inference is only possible where a
practitioner without a personal relationship with Vivien Leigh likely
would have intervened. That is not the case here. Many practitioners
in Laurence Olivier’s position who did not have a personal
relationship with either person involved in the kicking incident
would not have concluded that this brief, isolated incident required
a professional intervention. Perhaps, a manager would have been
prudent to do something to prevent a recurrence of this sort of
conduct, but it was not professional misconduct to fail to do so.

g. Making Credibility Findings
Credibility = Honesty + Ability (to tell the truth)
Factors:

 Ability to perceive
 Ability to recall

 Motivation
 Probability or plausibility
 Internal consistency
 External consistency
 Appearance or demeanour
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g. Making Credibility Findings
What is wrong with the following reasons on credibility:
Laurence Olivier is lying when he says he did not favour Vivien Leigh.
He had a tell. Every time he made this statement his eyes looked up
and to the left. He also cleared his throat with a nervous cough after
saying this. Clearly Laurence Olivier should not play poker for money.
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g. Making Credibility Findings
The committee did not accept the evidence of Laurence Olivier
that he did not allow his personal relationship with Vivien Leigh to
influence his professional performance because that assertion is
contrary to what actually occurred. Laurence Olivier implemented
Vivien Leigh’s wishes over that of Joan Fontaine by discontinuing
services to Clark Gable. Laurence Olivier did not make that
decision on the merits. No action was taken against Vivien Leigh
for her second, and much more serious, incident of inappropriate
behaviour against a colleague even though Laurence Olivier had
first-hand information and video evidence to support it. Both
Rosalind Russell and Joan Fontaine testified that it appeared to
them that their concerns were not taken seriously, which further
confirms what is apparent from the acknowledged facts.
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g. Making Credibility Findings
On this point the committee did not give as much weight to
the testimony of Vivien Leigh as that of her two colleagues
because she was in a romantic relationship with Laurence
Olivier which could affect her perception of events. In
addition, her conduct was in serious question in both
incidents, which might have also affected her perception of
how her boss was treating her. The committee notes that
whether or not Joan Fontaine accused Vivien Leigh of
“sleeping her way to the top”, it is acknowledged that
Laurence Olivier was told that this was said and it would have
been difficult for him to not be influenced by the comment
about his romantic partner. For these reasons the committee
rejects Laurence Olivier’s contention.
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g. Making Credibility Findings
Laurence Olivier argues that the evidence of Rosalind Russell
and Joan Fontaine should not be accepted as they obviously
were influenced in their evidence against him by their dislike
of Vivien Leigh. The committee sensed from the evidence of
Rosalind Russell and Joan Fontaine that their primary
objection was not about the conduct of Vivien Leigh (they
never made a complaint to the regulator against her), but
rather by Laurence Olivier’s response to their expression of
concerns. And in the case of Joan Fontaine, at least, her
version of events is supported by the security tape and by
Laurence Olivier’s only admissions.
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Concluding Assignment
In the CHAT box identify the “errors” in the following:
Laurence Olivier is alleged to have favoured his spouse,
Vivien Leigh, at work. In the first incident Laurence
Olivier failed to call the police for assaulting Rosalind
Russell despite being asked to do so by her. In the second
incident Laurence Olivier failed to intervene in a
screaming / swearing incident where Vivien Leigh
terminated a client, Clark Gable. Despite failing to
acknowledge the personal relationship, it was pretty
obvious that it existed.
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Questions
Comments
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Contact Information
For inquiries about presenting the full workshop to your
committee, either on-line or in-person contact:
Richard Steinecke
Tel: 416.626.6897
Email: rsteinecke@sml-law.com
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