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This newsletter is published by Steinecke Maciura LeBlanc, 
a law firm practising in the field of professional regulation.  
If you are not receiving a copy and would like one, please 
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Richard Steinecke 
Steinecke Maciura LeBlanc 

Law Chambers, University Centre 
Suite 2000, 393 University Avenue 

Toronto, Ontario  M5G 1E6 
Telephone:  416-626-6897 Facsimile:  416-593-7867 
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Grey Areas is also available on our 
website: www.sml-law.com. Some back 
issues are also available. 

WANT TO REPRINT AN ARTICLE 
A number of readers have asked to reprint 
articles in their own newsletters.  Our policy 
is that readers may reprint an article as 
long as credit is given to both the 
newsletter and the firm.  Please send us a 
copy of the issue of the newsletter which 
contains a reprint from Grey Areas. 

 

The Adversarial System 

 

The concept of the adversarial system of 

justice is easy to understand but difficult to 

apply. It is an idea that originated in 

roughly the same era as the ideology of 

capitalism. The theory is that if everyone is 

permitted to act in their own self-interest, 

the resulting energy released will advance 

the whole process so that everyone benefits. 

Other philosophies, or so it is argued, that 

rely on people acting for the good of 

others, is so contrary to human nature that 

they are bound to involve short cuts that 

result in a stifling of initiative. No one 

benefits. 

 

For this reason the adversarial system is 

sometimes called forensic capitalism. 

 

Under the adversarial approach, the parties 

are permitted to present their own cases as 

vigorously as they can. Few limits are 

placed on the witnesses they may call, the 

questions they can ask of a witness and the 

legal arguments they can make. Since the 

parties are acting in their own interests, 

they are the most likely to find the 

evidence, law and arguments that will 

advance their particular perspective. If all 

of the perspectives on the issue are 

represented, then it is likely that all of the 

information will be made available for a 

sound decision. 

 

The role of adjudicators in an adversarial 

system is quite limited. Adjudicators do not 

investigate. They do not introduce 

evidence. They do not cross-examine. They 

do not advocate. Adjudicators act like 

neutral sponges that absorb all of the 

evidence and submissions. Then, at the end 

of the hearing the sponge is squeezed and 

out flows the truth. 

 

The adversarial system is not the only legal 

model. Many countries whose legal systems 

did not originate from England have judges 

who are like investigators (a system that is 

not unlike our public inquiry and coroner’s 

inquests). Other societies have more of a 

community based, reconciliation-focused 

justice system. However, for professional 

regulators engaging in “wrongdoing” 

proceedings, the adversarial system is 

legally required and must be followed. 

 

Most non-lawyers and even a few lawyers 

have difficulty with the adversarial system 

as a means for dealing with public interest 

professional regulation. For example, 

where a client makes a complaint against a 
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practitioner, the client often has limited 

ability to present it. The practitioner 

meanwhile might have an insurance-paid 

lawyer and the motivation (his or her 

livelihood and reputation) to retain 

experienced counsel to vigorously advocate 

his or her position. There is a temptation 

for committee members from a regulator to 

move away from their neutral positions. 

 

Now it is true that, like for capitalism, 

there are a number of constraints on 

unbridled adversarial advocacy. These 

constraints include the following: 

 

 Under our legal system advocates have 

a duty to be truthful. It is a serious 

matter to mislead a tribunal or to 

introduce evidence that one believes is 

untrue. 

 There is some obligation to make 

disclosure of one’s case. This is 

particularly true for prosecutors. 

However, even practitioners usually 

have some obligation to disclose their 

expert reports or “alibi” defences. 

 All advocates have a duty to advise the 

tribunal of the relevant case law, even 

for cases that go against their position. 

 There are rules of evidence that ensure 

that only relevant evidence is introduced 

at a hearing. Also evidence whose 

prejudicial nature (e.g., character 

assassination) outweighs its usefulness 

is excluded. 

 In most complaints systems, once it is 

determined that a complaint warrants a 

hearing, it is usually the regulator, not 

the complainant, who prosecutes. This 

change of parties levels the playing 

field. 

 Prosecutors in particular have an 

overriding duty of fairness. In addition 

to their disclosure obligations, 

prosecutors will often call witnesses 

who can give crucial evidence about an 

event even though it is not anticipated 

that the evidence will be particularly 

helpful to the prosecutor’s case. 

 The tribunal runs the actual hearing to 

ensure that everyone gets a chance to 

have their say and that no one is caught 

by surprise. There are numerous tools 

available to a tribunal to level the 

playing field without undermining the 

adversarial process. For example, 

aggressive questioning of a witness can 

be contained so that the witness gets a 

chance to respond to each issue. The 

tribunal acts as a sort of referee. 

 Tribunal members are permitted to ask 

questions to clarify areas of confusion 

in the evidence. What is not permitted 

is for the tribunal to take over the 

examination of the witness so that the 

tribunal is becoming an advocate. 

 Tribunal members can recognize unfair 

tactics and consider them when 

deliberating on the merits of the matter. 

For this reason, most advocates do not 

abuse the process; they want to 

persuade the tribunal, not alienate it. 

 

Thus the adversarial system is often not 

very adversarial at all. It can, and often 

does, allow for polite and professional 

proceedings.  

 

Having said that, tribunal members must be 

educated as to the adversarial process and 

their role in it. Even lawyers who sit on a 

tribunal need to remember the following: 

 

 Let the parties present their case. Only 

if the evidence is irrelevant or otherwise 

unfair will it be excluded. 
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 Do not become advocates. Only ask a 

few clarifying questions of witnesses. 

 Let the parties do the objecting. It is 

only in rare cases that the tribunal will, 

on its own, dispute a question or other 

step in the proceedings. 

 Remember that the parties know more 

about the case than you do. They often 

have their own reasons for not calling a 

witness or not making an argument. 

 

Since most of us live our lives in a 

cooperative, consultative, consensus 

seeking way, the adversarial process 

appears unusual to most tribunal members. 

Natural justice sometimes feels quite 

unnatural. Agree or disagree, that is the 

legal system in operation in Canada and 

tribunal members need to learn to work 

within it. 


