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Canadian Judicial Council  

Access to Information 

 

The Canadian Judicial Council (CJC) 

consists of the leaders of the superior courts 

across Canada. It is best known for dealing 

with complaints about the conduct of 

judges. However, it also engages in policy 

development “to promote efficiency and 

uniformity, and to improve the quality of 

judicial service” across Canada. 

 

One issue the CJC has been grappling with 

in recent years is access to court 

information. Traditionally courts have been 

leaders in promoting public access to the 

judicial process to ensure public confidence 

in the legal system. However, in recent 

years an increasing awareness of privacy 

concerns, particularly in family court 

matters, has led to difficult debates about 

balancing competing interests. The advent 

of the internet is making the resolution of 

this debate even more pressing. 

 

In September of 2005 the CJC released a 

Model Policy for Access to Court Records 

in Canada. It provides for public access to 

most court file information if one visits the 

court house where the file is stored. 

However, the Model Policy severely limits 

public access to such information by remote 

electronic access (e.g., over the internet). 

The Model Policy should soon be available 

on the CJC website at: www.cjc-ccm.gc.ca.  

 

This Model Policy is based on a May 2003 

discussion paper called: “Open Courts, 

Electronic Access to Court Records, and 

Privacy”. This discussion paper is currently 

available on the CJC website and might be 

of greater interest to regulators as they 

consider their own position on the issue. 

 

The discussion paper noted that public 

access to court files was the norm. 

However, exceptions were made when 

privacy rights or other interests of justice 

required them. The present court approach 

was summarized as follows: 

 

1. The right of the public to open courts 

is an important constitutional rule. 

2. The right of an individual to privacy 

is a fundamental value. 

3. The right to open courts generally 

outweighs the right to privacy. 

4. There is disagreement about the 

nature of the exemptions to the general 

rule. 

5. “Open courts” includes both the right 

to be present in the courtroom as the 
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proceedings are conducted and the right 

to access the court record and docket 

information [i.e., a summary of the 

handling and scheduling of the file] 

upon which the judicial disposition was 

made. 

6. While no court in Canada is now 

providing e-access to court records, and 

the pace at which that capability is 

being introduced is unknown, such 

accessibility is nonetheless inevitable. 

7. E-access to docket information is 

varied. 

8. Access policies ought to be 

established before e-access is provided. 

9. There is inconsistency in the 

availability of reasons for decision in 

family law cases. 

 

The paper noted that in the United States 

there was significant electronic access to 

court files and docket information, 

including over the internet. 

 

The paper identified differences between 

paper and electronic access to records. 

Paper, by its nature provides “practical 

obscurity” to the information that is not 

necessarily present in electronic, 

particularly internet, forms. One has to 

travel to the location of the paper, 

accessing the paper usually takes longer and 

the methods of locating a particular piece of 

paper is often more difficult than for 

electronic records. The report concluded:  

 

11. Before establishing policies of 

access to electronic court records and to 

docket information, it is essential that 

the differences in access in the paper 

and electronic environments be 

considered. 

12. It may be that there are broad areas 

of consistency of access between the 

paper and electronic environments, such 

as in civil matters, but that in, for 

example, family cases, access policies 

in the electronic medium should be 

different from access policies in the 

paper environment…. 

27. It may become necessary to 

differentiate between remote public 

access and on-site access…. 

29. Consideration ought to be given to 

what purpose would be served by 

tracking the identity of users, whether 

the court office should track the identity 

of users, and if so, how to track, and 

whether and how to inform those who 

are tracked that their identity is being 

tracked. 

 

The paper also reviewed the different types 

of information in different sorts of court 

files. 

 

14. There may be little controversy 

about the accessibility of some of the 

contents of the court file, such as the 

information or indictment (in criminal 

matters) and pleadings (in non-criminal 

matters) and judicial work product 

(endorsements, orders and judgments). 

15. There will likely be controversy 

about accessibility to most of the other 

documents and information contained in 

the court file. 

 

The paper was concerned about requests for 

bulk access to court files. In the United 

States there are businesses that obtain 

access to huge amounts of court 

information and then organize and sell it. 
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In its October 8, 2005 issue the Globe and 

Mail published an editorial critical of the 

CJC’s Model Policy decision to restrict 

remote electronic access to judgments and 

court dockets. Relying on the practical 

obscurity of paper files (where a fee is 

often charged) was, in the Globe’s view, a 

poor policy choice. 

 

Regulators will want to consider how it can 

promote transparency and openness while 

balancing the reasonable privacy interests 

of the members, complainants, witnesses 

and others involved. Developing a 

principled policy may be better than simply 

relying upon what it has done in the past. 

 

A copy of the discussion paper can be 

found at: www.cjc-

ccm.gc.ca/cmslib/general/OpenCourts-2-

EN.pdf.  
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