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Sixty Six Days and Nights 

 

Can you imagine sitting through a hearing 

that lasts 66 days? The Discipline 

Committee in the case of Sigesmund v. 

Royal College of Dental Surgeons of 

Ontario, 2005 CanLII 27325 (ON 

S.C.D.C.) did just that. The 66 days were 

spread over a period of four years. Of the 

hearing days, 44 were devoted to hearing 

the evidence of the regulator’s expert 

witness and 16 days were spent hearing the 

defence expert. 

 

The main issue was whether Dr. Sigesmund 

had complied with the regulator’s published 

guidelines on treating temporomandibular 

joint disorders. As a result of previous 

complaints Dr. Sigesmund had given an 

undertaking to comply with that guideline. 

The regulator now alleged that he had 

breached the guideline and, thus, his 

undertaking. 

 

Regulatory Guidelines 

 

Three issues arose on the appeal to the 

Divisional Court. Perhaps the issue of most 

interest relates to the discussion by the 

court on how published guidelines of a 

regulator can be used. The court first noted 

that the guideline was not enacted through a 

regulation. It stated: 

 

However, the Guidelines in question in 

this proceeding have never been given 

such regulatory force. The Guidelines 

are simply non-binding 

recommendations created to inform and 

guide dentists in Ontario on the 

treatment of TMD [temporomandibular 

disorders]. In the absence of prescribed 

written standards of practice, a 

Discipline Committee panel is left to 

rely on expert testimony to determine 

what constitutes the standard of practice 

for the profession when allegations are 

made relating to a breach of those 

standards. Dr. Mock’s [the College’s 

expert witness’] testimony did not 

specifically and expressly address that 

issue but, rather, seemed to assume that 

non-compliance with the Guidelines 

was, in and of itself, a breach of the 

standard of practice. In our view, Dr. 

Mock and the Discipline Committee 

panel were entitled to make that 

assumption based on the Guidelines 

themselves. 

 

The Guidelines are a detailed document. 

The preamble states that the Guidelines 
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constitute the College’s accepted 

standard of practice: “College 

Guidelines contain practice parameters 

and standards which should be 

considered by all Ontario dentists in the 

care of their patients. It is important to 

note that these Guidelines may be used 

by the College or other bodies in 

determining whether appropriate 

standards of practice and professional 

responsibilities have been maintained.” 

 

The Discipline Committee panel did not 

bring its own standards to the decision. 

The Guidelines were used by the panel 

as the accepted standard of practice. 

Dr. Sigesmund had ample opportunity 

to challenge the Guidelines as the 

appropriate benchmark or standard but 

did not do so, except for the first time, 

on this appeal. 

 

Thus, in developing guidelines it is 

important for regulators to differentiate 

between “setting” standards, which 

generally should be done through a 

regulation and “describing” a standard 

which can be supported by expert opinion 

evidence. It is also useful to set out in the 

preamble to the guideline the development 

process that was followed and how the 

guideline may be used. The language 

chosen in such a preamble is crucial. 

 

Waiver of Bias 

 

Another issue was whether a panel member 

had an appearance of bias because he sat on 

a committee that had approved the 

guideline when it was made a number of 

years before. The panel member declared 

his involvement on that committee at the 

time and Dr. Sigesmund had waived any 

appearance of bias. However, after the 

hearing Dr. Sigesmund learned that the 

panel member had been exposed to 

correspondence from the regulator’s expert 

when the guideline was being approved. 

Dr. Sigesmund now argued that the 

declaration by the panel member had not 

been sufficiently complete and thus the 

waiver of bias had not been informed.  

 

The Court found that the issue at this 

hearing was not the validity of the 

guideline, but its application. It found that 

the declaration of the panel member was 

sufficient to alert the member that he would 

have been exposed to this type of 

correspondence. There was no evidence to 

suggest that this involvement by the panel 

member resulted in any fixed opinion on 

any issue at the hearing. The Court did not 

permit the member to now argue that the 

waiver was invalid. 

 

However, this analysis illustrates the 

importance of regulators carefully 

screening hearing panel members to 

determine if they have any prior 

involvement in any matter that might 

become an issue at the hearing. Simply 

determining that a panel member did not 

have an involvement in the particular 

investigation against the defendant will not 

avoid all problems. Also, when an 

unanticipated connection arises during the 

hearing, the panel member should be as 

clear and complete as possible in 

identifying the details to ensure that any 

waiver of bias is considered to be informed 

and binding. 

 

Excluding Evidence 
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However, on the third issue most of the 

discipline decision was set aside. The 

member had tendered a second expert to 

give opinion evidence on the core issues at 

the hearing including the appropriate 

interpretation of the guideline and whether 

Dr. Sigesmund met accepted standards of 

practice. The discipline panel concluded 

that the expertise of the proposed witness 

was insufficient to add materially to the 

hearing. The Court disagreed and set aside 

the related findings.  

 

While one can sympathize with the panel 

wishing to avoid prolonging an already 

excessively long hearing, the lesson for 

regulators is that it is often better to hear 

questionable evidence and decide later what 

weight to put on that evidence than to 

exclude it entirely.  

 

The Sigesmund case can be found at: 

www.canlii.org/on/cas/onscdc/2005/2005o

nscdc10161.html.  
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