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FOR MORE INFORMATION 
This newsletter is published by Steinecke Maciura LeBlanc, 
a law firm practising in the field of professional regulation.  
If you are not receiving a copy and would like one, please 
contact: 

Richard Steinecke 
Steinecke Maciura LeBlanc 

Law Chambers, University Centre 
Suite 2000, 393 University Avenue 

Toronto, Ontario  M5G 1E6 
Telephone:  416-626-6897 Facsimile:  416-593-7867 

E-Mail:  rsteinecke@sml-law.com 

 

Grey Areas is also available on our 
website: www.sml-law.com. Some back 
issues are also available. 

WANT TO REPRINT AN ARTICLE 
A number of readers have asked to reprint 
articles in their own newsletters.  Our policy 
is that readers may reprint an article as 
long as credit is given to both the 
newsletter and the firm.  Please send us a 
copy of the issue of the newsletter which 
contains a reprint from Grey Areas. 

 

Law Society Tribunals Task Force 

 

The May 2005 Report of the Tribunals 

Task Force of the Law Society of Upper 

Canada is important reading for regulators. 

It provides a current consideration of the 

policy issues involved in self-regulating 

professions in an age of heightened 

accountability. Others have already 

discussed the major recommendations of 

that Report (See Administrative Law and 

Practice Points at: www.sml-

law.com/publications/newsletters-

detail.asp?DocID=5320.) This article will 

examine some of the less prominent 

recommendations that deserve debate. 

 

Tribunal Models 

 

While not making any recommendation on 

the point, the Report identified five 

different models of constituting discipline 

tribunals: 

 

 Only people who are on the governing 

Board / Council of the regulator. 

 A mixture of Board / Council members 

and members of the profession who are 

not on the Board / Council. 

 A permanent chair (with permanent 

vice-chairs if workload permits) 

accompanied by other members from 

the categories described above. 

 Only members of the profession who 

are not on the governing Board / 

Council (along with public 

representatives). 

 A tribunal that is completely 

independent of the regulator (no 

professional members and no Board / 

Council members). 

 

These models emphasize, to varying 

degrees, the principles of expertise, 

knowledge of the profession, awareness of 

the policies and priorities of the regulator, 

independence from the regulator and 

independence from the profession. 

 

Code of Conduct for Adjudicators 

 

The Report recommended that there be a 

Code of Conduct for adjudicators. The 

Code should include the following points: 

 

 Conflicts of interest 

 Role of the Chair 

 Conduct of hearings 

 Duty of confidentiality 

 Decision making and deliberations 

 Duty to provide written reasons 

 Adequacy of reasons 

http://www.sml-law.com/
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 Collegial responsibilities 

 Post-term responsibilities and 

 Role of staff. 

 

Many discipline tribunals do not yet have a 

Code of Conduct. Of course the difficult 

part of any such Code is developing a 

mechanism to deal with breaches of the 

Code without impairing the impartiality of 

the tribunal. 

 

Education of Tribunal Members 

 

The Report emphasized the need for 

mandatory, ongoing adjudicator training. It 

did not accept the proposition that, because 

this tribunal consisted primarily of lawyers, 

such education was unnecessary. 

 

Education should include the following 

topics: 

 

 Conducting hearings 

 Conducting pre-hearing conferences 

 Evidence 

 Decision writing 

 Jurisprudence updates. 

 

Even casual subscribers to Grey Areas will 

recognize that ongoing training as one of 

our regular themes. 

 

Notice of Upcoming Hearings 

 

Interestingly, the Law Society distributes 

monthly lists of upcoming hearings to 120 

media outlets. The Report supported the 

importance of ready public notice of 

upcoming hearings. Otherwise the notion of 

public access to hearings is meaningless. 

The authors also supported the publication 

of the identity of the practitioner and 

particulars of the allegations (information 

some other regulators are reluctant to 

provide in advance of a hearing).  

 

The more controversial recommendation, 

perhaps, was that media outlets should no 

longer receive automatic e-mails of 

upcoming hearings. Rather they would have 

to go to the Law Society website to obtain 

the information. This recommendation was 

based on the notion that it would put the 

general public, who are often not aware of 

this e-mail service, on an equal footing with 

the media. However, this argument appears 

to be overstated as, surely, there are other 

ways to address this concern. 

 

Identification of Participants in Reasons 

 

The report provided a thoughtful analysis of 

who should be identified in the reasons for 

decision of the tribunal. This issue involves 

a delicate balancing of individual privacy 

interests against the high need for 

transparency for disciplinary processes. 

Some recommendations were not 

surprising: the practitioner should be 

identified if a finding is made against him 

or her and victims should not be identified.  

 

However, the authors recommended that 

participants who did not attend in their 

personal capacity should be identified. 

Examples of such individuals include 

regulatory staff, expert witnesses, 

institutional witnesses and other lawyer 

witnesses. 

 

The authors also suggested that simply 

removing the name of a participant 

(particularly if their real initials were used) 

did not really protect their privacy. The 

person’s occupation, location or other 
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circumstances could well identify the 

participant to moderately informed readers. 

 

Incapacity / Impairment Proceedings 

 

Many regulators have public discipline 

hearings but private incapacity / 

impairments proceedings. The rationale is 

that the latter deal with the very personal 

health status of the practitioner (e.g., 

addictions, mental illness) that warrant 

privacy protection. The Report questioned 

whether this dichotomy between discipline 

and incapacity / impairment proceedings 

was valid. While the Report did not reach a 

conclusion on the matter, it suggested that 

the transparency of this regulatory process 

should be given greater weight. 

 

The Report can be found at: 

www.lsuc.on.ca/media/convmay05tribunals

.pdf.  
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