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FOR MORE INFORMATION 
This newsletter is published by Steinecke Maciura LeBlanc, 
a law firm practising in the field of professional regulation.  
If you are not receiving a copy and would like one, please 
contact: 

Richard Steinecke 
Steinecke Maciura LeBlanc 

Law Chambers, University Centre 
Suite 2000, 393 University Avenue 

Toronto, Ontario  M5G 1E6 
Telephone:  416-626-6897 Facsimile:  416-593-7867 

E-Mail:  rsteinecke@sml-law.com 

 

Grey Areas is also available on our 
website: www.sml-law.com.. Some back 
issues are also available. 

WANT TO REPRINT AN ARTICLE 
A number of readers have asked to reprint 
articles in their own newsletters.  Our policy 
is that readers may reprint an article as 
long as credit is given to both the 
newsletter and the firm.  Please send us a 
copy of the issue of the newsletter which 
contains a reprint from Grey Areas. 

 

Crown Policy Manual 

 

Earlier this spring the Attorney General of 

Ontario put its Crown Policy Manual on its 

website. The Manual is the overriding 

guiding document used by Crown Attorneys 

in their prosecution of criminal cases. 

While regulators steadfastly resist the 

notion that its enforcement proceedings are 

criminal in nature, the courts have 

frequently made analogies to the criminal 

process in considering the principles that 

apply to some aspects of enforcement 

proceedings. Reviewing this document can 

identify some of the similarities and 

differences between professional regulators 

and our criminal justice system. 

 

The Preamble to the Crown Policy Manual 

discusses the history of the office of the 

Attorney General, its role in the criminal 

justice system, the kinds of discretion that 

the Crown must exercise, and its duty of 

independence. 

 

Here one of the more interesting questions 

is, for a regulator, who is the equivalent of 

the Crown Attorney? Clearly, it is not the 

lawyers hired to prosecute enforcement 

matters. These lawyers have no specific 

role under the enabling statute and are not 

independent of the regulator. The sorts of 

discretion to be exercised (e.g., whether to 

withdraw and settle a proceeding) by a 

Crown attorney cannot be exercised by a 

prosecuting lawyer alone. He or she must 

obtain instructions from the regulator. 

Similarly, it would not be appropriate for a 

regulator’s lawyer to act independently of 

the regulator; the regulator has been given 

the statutory duty to regulate. 

 

Under some regulatory statutes it is the 

Registrar, alone, who is given the duty to 

exercise regulatory discretion. Under other 

regulatory statutes the regulatory discretion 

is exercised through committees (often 

called an Executive Committee, a 

Complaints Committee or an Investigation 

Committee). Thus the Crown Policy 

Manual has greater application to regulators 

than to the lawyers they retain to prosecute 

and enforce regulatory matters. 

 

Another difference between the Crown 

Policy Manual and many regulators is the 

separation between the police and 

prosecutors. The Manuals states as follows: 

 

Although Crown counsel work closely 

with the police, the separation between 

police and Crown roles is of 
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fundamental importance to the proper 

administration of justice.
 

The police 

investigate and lay charges where they 

believe on reasonable grounds that an 

offence has been committed. Crown 

counsel will carefully review all charges 

to ensure they meet the Ministry’s 

screening standard. Crown counsel 

proceed only with prosecutions which 

present a reasonable prospect of 

conviction and where the prosecution is 

in the public interest. A distinct line 

between these two functions, which 

allows both the police and Crown 

counsel to exercise discretion 

independently and objectively, forms 

part of a system of checks and balances.  

 

For regulators in whom the Registrar has 

sole control over regulatory enforcement, 

the Registrar performs both functions. For 

regulators in which the Registrar heads up 

many investigations and statutory 

committees make referrals to discipline, 

some of this separation might exist. 

 

However, there are a number of areas in 

which the principles in the Crown Policy 

Manual might have more application to 

regulators. One such area is the Crown’s 

duty to witnesses and victims: 

 

Crown counsel owe special duties of 

candour and respect to all victims. 

Crown counsel is not and can never 

function as the victim’s lawyer. In 

circumstances where the fair and 

impartial exercise of prosecutorial 

discretion is at odds with the victim’s 

desires, Crown counsel should be 

sensitive but realistic and candid with 

victims. 

 

The Crown Policy Manual also discusses 

the Crown’s duty of fairness to the public. 

In part this duty includes a public education 

role about how the justice system works in 

this area. Another aspect of this duty of 

fairness to the public is explained as 

follows: 

 

Crown counsel have a responsibility to 

ensure that every prosecution is carried 

out in a manner consistent with the 

public interest. One aspect of the public 

interest which bears special mention is 

the challenge facing government and 

private sector organizations concerning 

institutional discrimination. Crown 

counsel, as key participants in the 

criminal justice system, play an 

important role in assisting to overcome 

any forms of discrimination that deny 

equal access to the criminal justice 

system. Crown counsel take a 

leadership role in ensuring that various 

forms of discrimination, including 

homophobia, racism and racial 

profiling, are not reflected in the 

criminal justice system.  

 

The preamble also discussed the advocacy 

role of the Crown and how that is to be 

balanced against its duty of fairness. On 

this point the lawyer retained by the 

regulator does have a role to play: 

 

A prosecutor’s responsibilities are 

public in nature. As a prosecutor and 

public representative, Crown counsel’s 

demeanor and actions should be fair, 

dispassionate and moderate; show no 

signs of partisanship; open to the 

possibility of the innocence of the 

accused person and avoid “tunnel 

vision.” It is especially important that 



Steinecke Maciura LeBlanc 
May 2005 – No. 87 
 

Grey Areas 
Page 3 

 

Crown counsel avoid personalizing their 

role in court. Objectionable cross-

examination or immoderate jury 

addresses are the antithesis of the 

proper role of the Crown.  

 

The adversarial system in which we 

operate requires our participation as 

strong advocates, but it also is seriously 

flawed if the “adversaries” are not 

evenly matched. We have, therefore, a 

special duty to the accused and his [or 

her] counsel so that they may fully and 

fairly place their evidence and 

arguments before the courts. 

 

In future issues of Grey Areas we will 

review other portions of the Crown Policy 

Manual. 

 

The Crown Policy Manual can be located 

at: 

www.attorneygeneral.jus.gov.on.ca/english

/crim/cpm.   
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