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WANT TO REPRINT AN ARTICLE 
A number of readers have asked to reprint 
articles in their own newsletters.  Our policy 
is that readers may reprint an article as 
long as credit is given to both the 
newsletter and the firm.  Please send us a 
copy of the issue of the newsletter which 
contains a reprint from Grey Areas. 

 

Police Regulation Proposals 

 

On April 25, 2005 the Honourable Mr. 

Justice LeSage, Q.C., former Chief Justice 

of the Superior Court of Ontario released 

his report on the regulation of police in 

Ontario. The media focused on the 

politically sensitive matter of whether 

Ontario should return to the civilian 

regulation of police (he said yes). 

However, there are a number of other 

proposals he made that may be of interest 

to other regulators. 

 

Third Party Complaints 

 

One recommendation was that third parties 

be permitted to make a complaint so long as 

the complaint was supported by cogent 

evidence. On one level it is surprising that 

this would be in issue as most regulators 

accept complaints from third parties. Valid 

complaints should not be excluded from 

investigation simply because the person 

most affected is unwilling or unable to 

complain (or perhaps, in some cases, was a 

willing participant in the inappropriate 

conduct).  

 

However, as a practical matter it is often 

difficult for regulators to proceed with third 

party complaints because the information is 

not readily available. In many such cases 

the second person is a client and 

confidentiality rules prevent the third party 

from being informed about the member’s 

response (if the member is able to respond 

at all without consent). Thus the provision 

that the third party complaint should be 

supported by cogent evidence is an 

interesting balance of the competing 

interests. 

 

Name Tags 

 

Another recommendation was that police 

officers be “readily identifiable by way of a 

sufficiently large name patch on their 

uniforms”. The purpose of this 

recommendation is to make the complaints 

system accessible since a complaint must 

identify the member. 

 

Other regulators have promoted and even 

required the wearing of name tags not only 

to promote accountability but also as a 

means of communicating to the public the 

designation or qualifications of the 

member. These initiatives have met with 

limited success because of the difficulty in 

enforcing the provision (disciplining 

members for non-compliance is often 

http://www.sml-law.com/


Steinecke Maciura LeBlanc 
April 2005 – No. 86 
 

Grey Areas 
Page 2 

 

viewed as excessive) and concerns about 

the privacy and safety of members. 

 

This proposal might make more practical 

sense for police officers, who wear a 

uniform anyway and may sometimes (but 

not always) have fewer concerns about 

safety, than for other professions. 

However, it will be interesting to see if this 

idea is picked up by other regulators. Name 

tags can, in some circumstances, provide 

valuable information to the public. 

 

Informal Resolution 

 

The proposal to use informal resolution in 

appropriate cases is far from new. Many 

regulators have been using informal 

resolution effectively for years. However, 

two aspects of the proposal are worth 

noting.  

 

The first is that a representative of the 

employer of the member (i.e., police 

management) is to become a party to any 

mediation. In some circumstances this 

participation by the employer can be 

helpful, particularly if resolutions involve 

systemic changes (although the complaints 

system under this report is not intended to 

be a means to change the policy of a police 

force). However, in other circumstances 

the presence of the employer might make 

the member more reluctant to candidly 

participate in the process or acknowledge 

inappropriate actions. 

 

The second aspect of the proposal is that 

details of the complaint and the resolution 

are to be kept (and presumably published). 

Such publication would enhance the 

transparency of the informal resolution 

system and address the concern that the 

process is used to conceal serious 

wrongdoing by members. Hopefully the 

neutral mediator will review the summary 

of their cases to ensure that they are fairly 

summarized. 

 

Burden of Proof at Discipline Hearings 

 

Mr. Justice LeSage reviewed the “clear and 

convincing evidence” burden of proof for 

discipline hearings at some length. 

Apparently many participants in Mr. 

LeSage’s review process had recommended 

that the test be reduced to the mere 

“balance of probabilities” test used in 

simple civil cases. There was concern that 

too many legitimate cases did not result in 

findings because the more stringent test was 

applied. In particular there were a number 

of cases in which the police force was 

found civilly liable for damages resulting 

from the same incident in which the police 

officer was found not to have committed 

professional misconduct. 

 

However, the final recommendation was to 

maintain the existing “clear and convincing 

evidence” test. This is the test that is 

applied by most discipline committees for 

serious misconduct allegations against their 

members. 

 

Publication of Decisions 

 

It was recommended that the discipline 

hearing process should be public. To 

facilitate public access hearing dates, 

locations and decisions should be accessible 

through a central internet site. In at least 

some cases, it was recommended, that 

personal information, including information 

about the complainant should not be 

removed from the decision unless there 
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were exceptional circumstances (e.g., the 

complainant is a minor, sexual assault 

matters). 

 

Most regulators are continuously debating 

the right balance between the transparency 

of their processes and respecting privacy 

interests. Many regulators never publish 

personal information about complainants on 

their website. Some regulators even have 

concerns about publishing identifiable 

information about members on a website, 

preferring to do so just on paper media. 

Some believe such personal information 

should be removed from both websites and 

paper media over time. Mr. Justice 

LeSage’s report will provide support for the 

transparency advocates in these debates. 

 

The report can be located at: 

www.attorneygeneral.jus.gov.on.ca/english

/about/pubs/LeSage.  
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