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Retrospectivity 

 

The enabling legislation of regulators is 

constantly being amended. Often questions 

arise over whether members can be held 

accountable for their conduct prior to the 

legislation being amended. This question is 

particularly relevant where it is not 

practical to use the old legislation to take 

action. 

 

The general principle is that a regulator 

cannot discipline a member for conduct that 

occurred prior to the enactment of the 

legislation. This usually means that only the 

definition of professional misconduct that 

was at place at the time of conduct can be 

used. This principle is one of fundamental 

fairness because someone should not be 

judged on the basis of rules that did not 

exist at the time of their conduct. 

 

There are two exceptions to this rule. The 

first is that simply changing the procedure 

by which one is investigated and disciplined 

is not unfair. What matters is that the 

substantive rules are not changed. 

 

The second exception is where the past 

conduct provides evidence of ongoing 

unsuitability to be a member of the 

profession. (This exception is based on the 

same rationale for refusing admission of an 

applicant to the profession for unsuitable 

prior conduct.) 

 

In Cressman v. Ontario College of 

Teachers, 2005 CanLII 1406 the Ontario 

Divisional Court prevented the College of 

Teachers from disciplining Mr. Cressman. 

However, it did so on a basis that means 

that regulators might actually have a greater 

ability to discipline for pre-amendment 

conduct than previously thought. 

 

Mr. Cressman was a principal of a school. 

The allegations related to his alleged failure 

to appropriately deal with a teacher who 

sexually abused and exploited students. 

When the new College of Teachers of 

Ontario was formed Mr. Cressman 

resigned and indicated he was not interested 

in practising again. (Previously teachers 

were regulated through the Ministry of 

Education and the Ontario Teacher’s 

Federation.) He resigned before the new 

misconduct regulations were enacted. 

 

The Court found that the first exception to 

the rule against retrospectivity did not apply 

because the provisions were not procedural 
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in nature. This reasons for this finding 

included the following: 

 

 the definition of misconduct used was 

different than what applied at the time 

of the conduct,  

 the teaching certificate was already 

cancelled and all that could be done 

would be to fine or impose costs on Mr. 

Cressman, and 

 under the previous regulatory scheme, 

Mr. Cressman’s resignation would have 

halted the disciplinary proceedings. 

 

The Court also found that the second 

exception, ongoing unsuitability, did not 

apply because Mr. Cressman was not a 

member and if he chose to reapply, he 

would have to go through a registration 

process where these concerns could be 

addressed. Interestingly, though, the Court 

suggested that the College might well have 

had jurisdiction if Mr. Cressman wished to 

continue teaching. The court cited another 

College of Teacher decision in Ontario 

College of Teachers v. Bhadauria, 2004 

CanLII 16867 (ON S.C.D.C.) for this 

proposition. 

 

In Bhadauria, the issue related to some 

unprofessional letters sent by Mr. 

Bhadauria years before the College of 

Teachers came into being. The Court said: 

 

To suggest the College is without 

jurisdiction to deal with any discipline 

matter arising before its creation but not 

reported until after the College comes 

into existence is, we think, an absurd 

result. It would provide immunity to 

members for misconduct in 

circumstances where non-members 

would be held accountable. This cannot 

reasonably have been the legislative 

intent and if it were, would require 

specific legislation granting such 

immunity. 

 

In our view the only reasonable 

interpretation to be given the legislation 

is that the College has the necessary 

jurisdiction to deal with the complaint 

against Mr. Bhadauria. 

 

We are further fortified in our 

conclusion by reason of the legislative 

provision which requires the College in 

carrying out its objects to serve and 

protect the public interest….The 

presumption against retrospective effect 

of legislation is rebutted in 

circumstances where one of the primary 

purposes of that legislation is the 

protection of the public. 

 

We agree entirely with the submissions 

of the respondent as set out in 

paragraphs 55 and 56 of its factum: 

 

“It is submitted that Brosseau [a 

Supreme Court of Canada case about 

securities regulation] is analogous to the 

instant case. As set out above, one of 

the primary purposes of the Act is to 

protect the public. The disciplinary 

provisions under the Act are designed to 

disqualify from teaching those persons 

whom the Discipline Committee finds 

to have committed acts which call into 

question their suitability to teach. These 

measures are designed to protect the 

public, and are in keeping with the 

regulatory role of the [College] and its 

predecessor bodies. Applying the 

reasoning of the [Supreme Court of 

Canada] in Brosseau, since the 
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provisions at issue in this case are 

designed to protect the public, the 

presumption against the retrospective 

effect of statues [sic] is effectively 

rebutted.” 

 

“It must also be noted that the Act does 

not reach into the past and declare the 

law different than what it was in that it 

does not change the status of the 

conduct engaged in by the Appellant. 

The previous regime similarly governed 

the suitability of individuals to teach 

through the application of criteria of 

professional misconduct. The difference 

between the current and former regimes 

with respect to the treatment of their 

conduct is primarily procedural.” 

 

Some caution must be exercised in applying 

the Bhadauria case because the decision 

was based, in part, on a specific provision 

within the Ontario College of Teachers Act. 

However, the comments made by the Court 

were quite broad in nature and were 

accepted in the Cressman case. In holding 

that Mr. Cressman should not be 

disciplined, a majority of the court said: 

 

While there is a public interest in 

applying the Professional Misconduct 

Regulation to individuals such as Mr. 

Bhadauria, there is no public interest in 

disciplining an individual who resigned 

as a principal or teacher and cancelled 

his certificate of qualification and 

registration before that regulation ever 

came into effect. The only purpose of 

the disciplinary proceedings here can be 

punitive, and the only effect 

retrospective. 

 

The “unsuitability” exception makes the 

most sense in cases of incompetence, 

incapacity or impairment, where the issue 

is whether the member currently has a 

status or condition (albeit proven by 

evidence of past conduct). However, the 

above cases suggest that in some 

circumstances even allegations of past 

conduct demonstrating the unsuitability of 

the member to remain a member of the 

profession can be heard under new 

legislative provisions. 

 

A copy of these cases may be found at: 

www.canlii.org/on/cas/onscdc/2005/2005o

nscdc10015.htm and 

www.canlii.org/on/cas/onscdc/2004/2004o

nscdc10387.html.  
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