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Stop the Interruptions! 

 

It is tempting for a practitioner facing a 

proceeding to challenge the legitimacy or 

fairness of it in court beforehand. Such a 

challenge can avoid a long hearing and the 

publicity that might accompany it. It can 

help preserve the practitioner’s reputation 

that he or she believes might be damaged if 

the hearing proceeds to its conclusion. It is 

not uncommon for a practitioner facing a 

regulatory proceeding to feel that he or she 

was not treated with complete fairness. In 

some cases there may be some tactical 

reasons for trying to put the regulator on 

trial first: the best defence is a good 

offence. 

 

However, as has been shown in three 

recent Ontario cases, the courts have 

become increasingly reluctant to interrupt 

regulatory proceedings. Courts are 

consistently dismissing such applications 

for judicial review without even 

considering their merits on the basis of 

prematurity. Absent exceptional 

circumstances, a court will require the 

practitioner to complete the regulatory 

process before permitting it to be 

challenged in court. 

 

The first of those cases illustrates the 

rationale for the increasingly firm court 

position. In Coady v. Law Society of Upper 

Canada, 2004 CanLII 35001, the Ontario 

Division Court was reviewing a discipline 

hearing that had been going on for three 

years. It was now in the midst of motion by 

Ms. Coady to reopen the discipline hearing. 

She challenged a number of orders relating 

to disclosure, procedural rulings and 

jurisdictional determinations. The Court 

held as follows: 

 

For some time now the Divisional 

Court has, as I have indicated, taken the 

position that it should not fragment 

proceedings before administrative 

tribunals. Fragmentation causes both 

delay and distracting interruptions in 

administrative proceedings. It is 

preferable, therefore, to allow such 

matters to run their full course before 

the tribunal and then consider all legal 

issues arising from the proceedings at 

their conclusion. 

 

The court also said that Ms. Coady had a 

full right of appeal at the end of the hearing 

and that provided a more complete ability 

for her to challenge any adverse decision. 

 

http://www.sml-law.com/
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Other courts have also commented on the 

possibility that the judicial review might be 

a waste of time if the regulatory hearing is 

in fact decided in the practitioner’s favour. 

They have also commented on the benefits 

of the court having all of the evidence 

before it (which does not generally occur 

until the regulatory hearing has been 

completed). Courts have also noted that on 

many issues (e.g., those related to the 

profession) the court benefits from having 

the tribunal’s reasons. For all these 

reasons, it is vastly preferable not to 

interrupt regulatory proceedings. 

 

A copy of the Coady case can be found at: 

www.canlii.org/on/cas/onscdc/2004/2004o

nscdc12492.html.  

 

In the second case, Barrington v. Institute 

of Chartered Accountants, 2004 CanLII 

34623, some chartered accountants were 

referred by the Professional Conduct 

Committee to discipline. The accountants 

wanted the Institute to disclose certain 

documents which the Institute claimed were 

legally privileged. Rather than bring a 

motion to the Discipline Committee for a 

ruling on the disclosure of the documents 

the accountants brought an application for 

judicial review and claimed that the 

Institute was legally required to file with 

the court the “record” of documents before 

the Professional Competence Committee. 

The court observed as follows: 

 

It was clear then, as it is now, that the 

main purpose of the motion was to 

secure further production of documents 

which the respondent claims were 

privileged. 

 

The court refused to order the filing of the 

record. The case can be found at: 

www.canlii.org/on/cas/onscdc/2004/2004o

nscdc10466.html.  

 

The third case was also decided by the 

Ontario Divisional Court: Bhardwaj v. 

College of Physicians and Surgeons of 

Ontario, 2004 CanLII 39020. Dr. Bhardwaj 

was being assessed by the Quality 

Assurance Committee of the College. The 

Committee was sufficiently concerned 

about his competence that it directed the 

issue be brought to the College’s Executive 

Committee for consideration of disciplinary 

action.  

 

The Executive Committee was not entitled 

to review the background information 

obtained by the Quality Assurance 

Committee, so it appointed an investigator 

to look into the concerns. Dr. Bhardwaj 

brought an application for judicial review to 

set aside the appointment of the 

investigator. The court stated as follows: 

 

I find no serious issue to be tried. 

Nothing has happened other than an 

order to investigate. No decision has 

been made that would support a request 

for judicial review….No irreparable 

harm can be caused by the investigation. 

The doctor will not lose his livelihood as 

a result of the investigation. The results 

will be considered by the Executive 

Committee, which will decide to either 

refer the doctor to the Quality Assurance 

Committee, or to the Discipline 

Committee, or to take no action. Before 

the Discipline Committee, there is a 

right to a full hearing including a right of 

appeal. 

http://www.canlii.org/on/cas/onscdc/2004/2004onscdc12492.html
http://www.canlii.org/on/cas/onscdc/2004/2004onscdc12492.html
http://www.canlii.org/on/cas/onscdc/2004/2004onscdc10466.html
http://www.canlii.org/on/cas/onscdc/2004/2004onscdc10466.html
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I find the balance of convenience 

favours the College. The protection of 

the public is paramount. If Dr. Bhardwaj 

is incompetent (which has not been 

established), there is a serious risk of 

harm to his patients. It is the College's 

statutory duty to ensure this does not 

happen. 

The application could not be more 

premature. 

 

The Bhardwaj case can be found at: 

www.canlii.org/on/cas/onscdc/2004/2004o

nscdc10484.html.  

 

These three recent cases send a strong 

message that practitioners must complete 

the regulatory proceedings before going to 

court. 

http://www.canlii.org/on/cas/onscdc/2004/2004onscdc10484.html
http://www.canlii.org/on/cas/onscdc/2004/2004onscdc10484.html

