
Steinecke Maciura LeBlanc
December 2004

No. 82
 

A COMMENTARY ON LEGAL ISSUES AFFECTING PROFESSIONAL REGULATION 
 

 
 

FOR MORE INFORMATION 
This newsletter is published by Steinecke Maciura LeBlanc, 
a law firm practising in the field of professional regulation.  
If you are not receiving a copy and would like one, please 
contact: 

Richard Steinecke 
Steinecke Maciura LeBlanc 

Law Chambers, University Centre 
Suite 2000, 393 University Avenue 

Toronto, Ontario  M5G 1E6 
Telephone:  416-626-6897 Facsimile:  416-593-7867 

E-Mail:  rsteinecke@sml-law.com 

 

Grey Areas is also available on our 
website: www.sml-law.com. Some back 
issues are also available. 

WANT TO REPRINT AN ARTICLE 
A number of readers have asked to reprint 
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Privacy of Business E-mail Addresses 
 
The most fundamental concept in privacy is 
“personal information”. Only personal 
information is protected. The definition of 
personal information is key to applying the 
legislation. That is why definitions of that 
term in privacy statutes tend to be fairly 
broad. In the Personal Information 
Protection and Electronic Documents Act 
(PIPEDA), personal information is defined 
as follows: 
 

"personal information" means 
information about an identifiable 
individual, but does not include the 
name, title or business address or 
telephone number of an employee of an 
organization. 

 
Until this month most observers were of the 
view that a “business address” included a 
business e-mail address, not just a business 
street address. Thus business e-mail 
addresses were thought to be outside of the 
privacy rules. However, a recent decision 
the office of the Information and Privacy 
Commissioner of Canada states that a 
business e-mail address is personal 
information. 
 

Professor Michael Geist is a prominent 
privacy lawyer who teaches at the 
University of Ottawa and is also associated 
with a law firm in Ottawa. Both the 
University of Ottawa and the law firm 
publish the business e-mail addresses of 
their employees on their website. They 
view the e-mail address as business 
information. The University of Ottawa, at 
least, views the public availability of these 
e-mail addresses as important to its business 
model and expects that its employees be 
easily accessible. 
 
Very shortly after the PIPEDA took force 
on the provincial level, Mr. Geist received 
an unsolicited commercial e-mail promoting 
the purchase of seasons tickets for the 
Ottawa Renegades’ football team. He 
contacted the sales representative and 
learned that his e-mail address had been 
collected from the University of Ottawa 
website. Mr. Geist asked that his e-mail 
address be removed from the list. 
However, he received a second such e-mail 
from another sales representative who had 
collected his business e-mail address from 
the website of the law firm Mr. Geist was 
associated with. Mr. Geist complained to 
the Information and Privacy Commissioner. 
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Assistant Privacy Commissioner Heather 
Black found that the business e-mail 
address of Mr. Geist was identifiable 
information about him. She also found that 
it was not a “business address”. Thus, it 
was personal information relating to Mr. 
Geist. She also found that the exception in 
PIPEDA permitting the use, without 
consent, of personal information contained 
on a public directory did not apply because 
the use was not for the purpose for which 
these directories were published (i.e., 
related to the business of the University of 
Ottawa or the law firm). 
 
The decision caught many legal observers 
off-guard because the consensus had been, 
up to then at least, that business e-mail 
addresses were not personal information. In 
fact many observers still believe that the 
decision is wrong and that when the point is 
eventually is tested in the Federal Court, a 
different result will likely occur. 
 
The attractiveness of the decision is that it 
addresses the annoying “spam” issue. Most 
individuals with a business e-mail address 
receive numerous unwanted e-mails and the 
impact on productivity is noticeable. 
Indeed, in an attempt to filter out spam 
many are finding that they are missing 
important, legitimate messages. However, a 
number of observers believe that the 
PIPEDA is not intended to address that 
issue and it is a mistake to expand the 
PIPEDA to do so. In addition, enforcement 
of this rule will be almost impossible. Most 
readers have probably seen no let up in the 
spam received at their business e-mail 
address since this ruling was issued in early 
December. 
 

There are a number of implications of this 
decision for regulators. First, the decision 
did not challenge or criticize the publishing 
of the directory by the University of Ottawa 
or the law firm. Most regulators provide 
some sort of register or directory 
(increasingly on their website) to provide 
easy public access to their members. An 
important public interest is served including 
enhancing access to services and promoting 
accountability of practitioners (e.g., to 
enable follow up with practitioners if, for 
example, the practitioner moves). Indeed, 
many regulators publish personal contact 
information as well as or in lieu of business 
contact information. Nothing in this ruling 
detracts from the ability of the regulator to 
publish such a register or directory even if 
it includes personal contact information. 
Only if this information is sold by the 
regulator does this common practice 
become a privacy issue. 
 
The main impact of this decision is upon 
the users of public registers or directories. 
Commercial enterprises are limited in their 
ability to use personal information, 
including business e-mail addresses (if the 
ruling is upheld) for commercial purposes. 
While there is no obligation on regulators 
to do so, some regulators might choose to 
warn those using their registers or 
directories that commercial use of such 
information may be contrary to the 
PIPEDA. 
 
This decision might also affect another 
difficult issue for many regulators: should 
commercial access to public registers or 
directories be limited? Most regulators are 
reluctant to ask persons requesting access to 
a register or directory for the reasons for 
the request. Asking such a question can 
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itself create a barrier to open public access 
to this information. In order to limit the 
commercial use of a register or directory, 
some regulators have adopted procedures 
that should not affect genuine requests but 
would make their commercial use 
impractical (e.g., only providing five or so 
responses per request; providing only paper 
or verbal responses (as opposed to an 
electronic database or mailing labels)). This 
ruling might result in some regulators 
choosing to ask requesters to acknowledge 
that the information will not be used for 
commercial purposes. 
 
On a personal level, this decision reinforces 
that spam to a personal e-mail address 
without consent is a clear breach of the 
PIPEDA. Remedying that breach, as noted 
above, may be another matter. 
 
A copy of the ruling can be found at: 
www.mgblog.com/resc/GeistPCCSpamdeci
sion.pdf.  


