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If you are not receiving a copy and would like one, please 
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Suite 2000, 393 University Avenue 
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website: www.sml-law.com. Some back 
issues are also available. 

WANT TO REPRINT AN ARTICLE 
A number of readers have asked to reprint 
articles in their own newsletters.  Our policy 
is that readers may reprint an article as 
long as credit is given to both the 
newsletter and the firm.  Please send us a 
copy of the issue of the newsletter which 
contains a reprint from Grey Areas. 

 

Too Much Transparency? 

 

Since regulators act in the public interest 

there is an expectation that there be a 

certain degree of openness and transparency 

in their processes. For example, for many 

years now most Discipline Committees 

have held their hearings in public even 

though this would reveal allegations of 

wrongdoing against a practitioner before 

any finding has been made. The rationale is 

that these very serious proceedings require 

public scrutiny to help ensure that they 

serve the public interest. In addition, before 

a case is referred to discipline there has 

been a screening of the allegations to 

ensure that they warrant a hearing and that 

there is evidence in support of them. 

 

In the last decade or so many professional 

regulators have also opened up their 

governing Council or Board meetings to the 

public. It is at these meetings that broad 

policy issues that will govern the direction 

of the regulator will be debated and 

decided. Thus the public, including 

members of the profession, might 

reasonably wish to see these discussions 

taking place. 

 

It now appears that public access to 

professional regulatory processes might 

increase dramatically. A private member’s 

Bill is gathering momentum in the Ontario 

Legislature. Bill 123 is called: 

Transparency in Public Matters Act, 2004. 

TIPMA requires designated public bodies to 

give notice of virtually all of its meetings 

(including meetings of their committees), to 

permit the public to attend them and to 

publish detailed minutes. Interestingly, 

TIPMA does not apply to adjudicative 

functions even though most of those 

functions are already open to the public. 

 

TIMPA imposes the following rules in 

respect of these meetings: 

 

 TIMPA applies to electronic or 

teleconference meetings. 

 Notice must be given of the meeting by 

posting the notice in a public area (e.g., 

in the reception area at the regulator’s 

office) and on the regulator’s website 

(or a suitable alternative). 

 The notice must contain “a clear, 

comprehensive agenda of the items to 

be discussed”. 

 The meetings must be open to the 

public. 

http://www.sml-law.com/
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 The public may be excluded from a 

portion of the meeting in certain 

circumstances (e.g., where sensitive 

personal matters will be discussed or 

other legal proceedings might be 

affected). However, the vote to close 

the meeting must be held in public and 

must include public disclosure of the 

nature of the matter to be discussed and 

the general reasons why the public is to 

be excluded. 

 The regulator must ensure that the 

public can attend electronic or 

teleconference meetings without 

difficulty. 

 Minutes must be made available to the 

public as the same time as the Council, 

Board or committee members. The 

minutes must be provided both 

physically (e.g., in the reception area of 

the regulator) and on its website. The 

minutes must contain a level of detail so 

that the public can understand the topic, 

the deliberations and the decision. This 

duty includes publishing minutes of a 

closed session (with only the minimum 

removed to protect the purpose for 

closing the session). 

 Within three meetings of proclamation 

of the Bill, the regulator must publish 

rules as to how it will comply with 

these requirements. 

 Within three meetings of proclamation 

of the Bill, the regulator must appoint a 

person to ensure compliance with these 

requirements. 

 

The Bill also provides an enforcement 

mechanism through the Information and 

Privacy Commissioner of Ontario that 

includes the following features: 

 

 Complaints will be processed by the 

Information and Privacy Commissioner. 

 The Information and Privacy 

Commissioner can initiate her or his 

own review on reasonable and probable 

grounds. 

 The Information and Privacy 

Commissioner has broad investigative 

powers including the right to summons 

witnesses, demand production of 

documents or a database and inspect 

premises and records. 

 The Information and Privacy 

Commissioner can void any decision, 

recommendation or action taken by the 

regulator that was made contrary to 

TIPMA. She or he can also direct the 

regulator to comply with TIPMA. An 

appeal lies to the Divisional Court of 

Ontario. 

 A final Information and Privacy 

Commissioner order is enforceable 

through the courts. 

 Obstructing or misleading the 

Information and Privacy Commissioner 

or failure to carry out an order is an 

offence. 

 

TIMPA prevails over other inconsistent 

statutes including the enabling statute of 

professional regulators. 

 

Currently the statute applies primarily to 

certain professional regulators (for 

teachers, health practitioners, social 

workers and social service workers) and 

other bodies in the health and education 

sector. However, the list of regulators can 

be expanded by regulation and, once 

enacted, there is no logical reason why 

TIPMA would not be expanded to 

regulators of professions in other sectors. 
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Some of the more major concerns that 

regulators might have with the Bill include 

the following: 

 

 TIMPA’s application to many 

committees appears inappropriate. For 

example, Complaints Committees and 

Quality Assurance Committees, which 

are not generally viewed as 

adjudicative, deal with very sensitive 

information. Many parties, witnesses 

and other sources of information will 

not cooperate with these committees if 

their information automatically becomes 

public. In fact these committees will not 

obtain the information they should if 

they fear that the information will 

become public. There is a real risk that 

these processes will become impaired. 

 Parties to regulatory committee 

processes will use TIMPA as a means of 

discovery, to attend meetings to which 

their case will be discussed, and to 

circumvent the current access 

provisions contained in the regulator’s 

existing privacy policies. 

 Regulators might avoid controversial 

discussions if they will be public. For 

example, will a regulator discuss the 

deficiencies in their entry-to-practice 

examination if that will become public? 

 Current regulatory policies that 

unproved allegations should not be 

made public (unless there has been a 

referral to discipline or some other 

enforcement mechanism) will be 

undermined. So will the no-fault quality 

assurance initiatives of many regulators. 

 Many regulators currently do not take 

minutes, even for internal purposes, of 

the actual debates and discussions at 

meetings. Rather just the motions and 

the decisions are recorded. This may no 

longer be possible. 

 Significant regulatory decisions will be 

vulnerable to being made void because 

of technical non-compliance with 

TIMPA. TIPMA will provide another 

means for regulated persons to legally 

challenge these decisions, perhaps on 

very technical grounds. 

 The delicate balance of public access 

and privacy established through years of 

study and review in the development of 

the enabling statute of a regulator will 

be overridden by this Bill. The Bill was 

developed without anywhere near the 

same level of consultation and 

discussion as these enabling statutes. 

 

Regulators should not assume that because 

this is a private member’s Bill it will not 

proceed. In recent years, and particularly 

since the Liberal government was elected, 

many private member’s Bills have been 

enacted. 

 

On October 28, 2004, the Bill received 

second reading and was referred to the 

Standing Committee on Finance and 

Economic Affairs. 

 

A copy of the Bill can be found at: 

www.ontla.on.ca/documents/Bills/38_Parli

ament/Session1/b123.pdf.  

http://www.ontla.on.ca/documents/Bills/38_Parliament/Session1/b123.pdf
http://www.ontla.on.ca/documents/Bills/38_Parliament/Session1/b123.pdf

