
Steinecke Maciura LeBlanc
September 2004

No. 79
 

A COMMENTARY ON LEGAL ISSUES AFFECTING PROFESSIONAL REGULATION 
 

 
 

FOR MORE INFORMATION 
This newsletter is published by Steinecke Maciura LeBlanc, 
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website: www.sml-law.com.. Some back 
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WANT TO REPRINT AN ARTICLE 
A number of readers have asked to reprint 
articles in their own newsletters.  Our policy 
is that readers may reprint an article as 
long as credit is given to both the 
newsletter and the firm.  Please send us a 
copy of the issue of the newsletter which 
contains a reprint from Grey Areas. 

 

Using Court Injunctions 
 
Regulators want to achieve compliance. To 
do so regulators have a number of tools at 
their disposal. One of the more 
underutilized tools possessed by many 
regulators is to ask the courts for an 
injunction (also called a mandatory 
compliance order or a restraining order). 
Given the power of this tool and some of its 
procedural advantages, one would think 
that it would be used more often. 
 
Many regulatory statutes provide that a 
regulator can apply to the court for an 
order directing a person to comply with the 
legislation. In the absence of such a 
provision, a regulator generally would have 
to obtain the consent of the Attorney 
General to bring an injunction proceeding. 
 
The language of the injunction provision in 
regulatory statutes varies somewhat and 
needs to be read carefully (e.g., Is a prior 
conviction necessary? Does the provision 
apply to any breach of the statute?). 
However, in many cases the provision 
permits applications to the court by the 
regulator to stop virtually any breach of the 
legislation. 
 

Typically these provisions are used to stop 
an unregistered or unlicensed person from 
practising the profession or holding himself 
or herself out as being registered or 
licensed. However, in many cases the 
provision could be used for other purposes 
including: 
 

 Compelling a practitioner to comply 
with a regulatory requirement. 
Indeed, the provision could be used 
as an alternative or a supplementary 
remedy for disciplinary or other 
enforcement proceedings. 

 Ensuring that an employer, 
associate, landlord or other person 
cooperates with an investigation or 
cease obstructing it. 

 Directing a suspended individual to 
cease practising or holding themself 
out as a member. 

 Requiring a former staff member or 
other person who has obtained 
confidential information to preserve 
secrecy. 

 
There are some advantages to using the 
court injunction provision rather than 
prosecuting a person in provincial offences 
court or even the discipline process. These 
advantages include the following: 
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 Compliance or restraining orders 
prohibit a repetition of the conduct, 
which is the regulator’s ultimate 
goal. In provincial offences court 
and disciplinary proceedings even a 
successful proceeding usually only 
results in a one-time sanction. 
Provincial offences courts are 
notorious for imposing nominal 
fines, particularly for a first 
offence. 

 If the application is successful, the 
regulator can be awarded its legal 
costs. In many cases these cost 
awards exceed $10,000, which 
while less than the actual cost for 
the application, still sends a strong 
message. The costs are payable to 
the regulator (if they can be 
collected). 

 Applications are brought before the 
Superior Court of Justice. This 
enables a higher level of court to 
deal with the matter. This court is 
used to spending more time on 
individual cases than provincial 
offences court. Their decision will 
form a better precedent. 

 Evidence is usually led by way of 
affidavit rather than by live 
witnesses. Affidavits are easier to 
obtain, particularly from busy 
witnesses, than oral testimony. 

 The burden of proof is a civil one. 
In provincial offences court the 
burden of proof is the higher beyond 
a reasonable doubt test. 

 More flexible rules of evidence 
apply. For example, hearsay 
evidence is often admissible on an 
application. Similarly, the history of 
prior breaches or non-compliance of 

the person is relevant for an 
application, but not in provincial 
offences court or most discipline 
hearings. 

 The six-month limitation period 
applicable to provincial offences 
does not apply. (However, if there 
is an excessive delay in bringing the 
application a court may use its 
discretion to decline to make the 
order. 

 Applications can be brought 
anywhere in the province. 
Provincial offences prosecutions 
generally have to be brought where 
the person resides. This enables the 
regulator to bring the application in 
the most convenient location. 

 The regulator is assured of being a 
party. In provincial offences court 
the Crown can take over the 
proceedings at any time. 

 
Applications for injunctions are not 
appropriate for every case. Regulators 
certainly have more control over the 
process for disciplinary hearings. In 
addition, it is possible, in rare cases, for a 
well-financed defence involving a 
credibility issue to result in a trial of an 
issue, which amounts to a court hearing 
with witnesses and can be very expensive. 
In addition, courts are reluctant to order 
compliance unless they have some 
indication that the conduct is ongoing in 
nature.  
 
Nevertheless, given the advantages of this 
regulatory tool it is surprising that it is not 
used more often, particularly where the 
alternative is provincial offences court.  


