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Giving Reasoned Reasons 

 

Tribunals generally give reasons for their 

decisions. Sometimes this is required by 

their enabling statute. On other occasions 

tribunals give reasons automatically out of a 

sense of fairness to the parties. Regulatory 

decisions that, in the past, did not usually 

involve the giving of reasons are now often 

accompanied by reasons (e.g., registration 

decisions, quality assurance rulings). In 

addition, new privacy obligations often 

require the giving of reasons for many 

decisions, such as refusing access to a 

record or refusing to make a “correction” 

requested by an individual. 

 

The importance of a tribunal’s reasons has 

also increased in recent years. For 

example, the reasons form the basis upon 

which a decision will be reviewed by an 

appellate court. In the April 2003 issue of 

Grey Areas (found at www.sml-law.com), 

we noted the comments of the Supreme 

Court of Canada in the case of Law Society 

of New Brunswick v. Ryan 2003 SCC 20 

where the Court stated: 

 

A decision will be unreasonable only if 

there is no line of analysis within the 

given reasons that could reasonably lead 

the tribunal from the evidence before it 

to the conclusion at which it arrived. 

 

There have been a number of court 

decisions in criminal cases dealing with the 

needed to give meaningful, or “reasoned 

reasons”. One of the more recent examples, 

R. v. Dodd (May 26, 2004), the Ontario 

Court of Appeal made some important 

comments that will apply to tribunal 

reasons as well. 

 

Mr. Dodd was accused of engaging in 

sexual activity with a young girl. The girl 

gave detailed testimony about the incidents. 

However, as is often the case in such 

matters, there was no external 

corroboration. Mr. Dodd denied the 

allegations. On appeal, the Ontario Court 

of Appeal reversed the decision on the basis 

that the trial judge had not given adequate 

reasons. 

 

At first blush this is a curious ruling 

because the trial judge gave 38 pages of 

reasons. However, the Court of Appeal 

noted that 28 of those pages were a straight 

narrative summarizing the evidence. 

Another 9 pages explained why the trial 

judge found the girl’s evidence to be 

believable. The concern of the Court of 
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Appeal, however, was with the handling of 

Mr. Dodd’s credibility. The Court of 

Appeal said:  

 

The third part of the trial judge's 

reasons - a little more than a page - 

deals with the appellant's credibility. 

She did not believe him or find that his 

evidence raised a reasonable doubt. Her 

reasons concerning the appellant's 

evidence are conclusory: "I do not 

believe Mr. Dodd when he denies the 

sexual activity with M.D....I have also 

considered whether Mr. Dodd's 

evidence has left me in a reasonable 

doubt. It has not." 

 

The Court of Appeal found that failing to 

explain this finding of Mr. Dodd’s lack of 

credibility was a significant deficiency in 

the reasons. The Court referred to an 

earlier decision of the Supreme Court of 

Canada in R. v. Sheppard, [2002] 1 S.C.R. 

869: 

 

Sheppard warns against conclusory 

credibility findings. Implicitly it 

cautions that credibility findings without 

explanations for them run the risk of 

losing the appellate deference they 

ordinarily command. As hard as it may 

sometimes be to explain why the 

evidence of one witness is accepted and 

the evidence of another rejected, 

Sheppard calls on trial judges to try to 

do so.  

 

In Sheppard, Binnie J. gave three 

reasons why trial judges have a duty to 

give adequate explanations for their 

findings: judges have an obligation to 

the public to explain their decisions; 

judges have an obligation to accused 

persons to tell them why they were 

convicted; and judges have an 

obligation to counsel and appeal courts 

to make appellate review of their 

decisions meaningful.  

 

The Court of Appeal also felt that there was 

another very important rationale for giving 

reasons that explain why the decision was 

reached: to ensure that the right decision 

was made. 

 

To these reasons I add L'Heureux Dubé 

J.'s wise observation in Baker v. 

Canada (Minister of Citizenship and 

Immigration), [1999] 2 S.C.R. 817 at 

para. 39: "The process of writing 

reasons for decision by itself may be a 

guarantee of a better decision." This 

observation is reflected in the well-

known phrase "sometimes it just won't 

write". In some cases a judge's first 

instincts about a case, even a judge's 

initial credibility assessments, may not 

stand up to a reasoned analysis. Putting 

pen to paper - articulating the "path" to 

one's findings - may disclose a flaw in 

one's reasoning. In this sense, writing 

reasoned reasons is a safeguard against 

both wrongful convictions and 

acquittals.  

 

In many ways this reasoning reflects the 

rationale for the courts insisting upon 

procedural fairness in regulatory processes. 

If the process is fair, in most of the cases, 

the decision will be too. While a court 

should not substitute its views for those 

assigned the task of making regulatory 

decisions, the courts can do the next best 

thing and make sure that the process was 

fair. 
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Regulators, particularly those sitting on 

tribunals, need to take less time 

summarizing the evidence (which does little 

more than demonstrate that they listened) 

and focus on explaining why they made the 

decision they did. That explanation must 

deal with the major arguments of the losing 

side. As the Court of Appeal said in Dodd: 

 

The trial judge wrote lengthy reasons. 

But as my colleague Doherty J.A. said 

in R. v. Lagace (2003), 181 C.C.C. 

(3d) 13 (Ont. C.A.) at para. 32 "the 

adequacy of reasons is not measured by 

the inch or the pound", but instead by 

whether the reasons explain the basis 

for the decision and allow meaningful 

appellate review of it. 

 

Tribunal reasons are often different from 

those rendered by the courts because they 

involve not only findings of fact (e.g., 

whether the member did it or not) but also 

policy determinations (e.g., in a 

registration matter, does the need for a 

practitioner willing to work in a remote 

community outweigh a deficiency in the 

applicant’s educational qualifications). It is 

important to explain the “how come” of 

policy decisions as well as the reasons for 

factual findings. 

 

In Dodd, the Court of Appeal said that not 

every failure to give meaningful reasons 

will result in a reversal of the decision. 

However, where the evidence is not 

overwhelming or a legitimate defence is 

raised, reversal will sometimes be 

necessary. In the Dodd case the Court of 

Appeal found that as the case was not 

obvious and as a legitimate defence had 

been raised, the conviction would have to 

be set aside and a new trial ordered. This 

was a significant result in that it meant that 

a young girl would have to be put through 

the ordeal of another hearing into her 

allegations of sexual abuse. 

 

A copy of the Dodd case may be found at: 

www.ontariocourts.on.ca/decisions/2004/m

ay/doddC35323.htm.  
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