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FOR MORE INFORMATION 
This newsletter is published by Steinecke Maciura LeBlanc, 
a law firm practising in the field of professional regulation.  
If you are not receiving a copy and would like one, please 
contact: 

Richard Steinecke 
Steinecke Maciura LeBlanc 

Law Chambers, University Centre 
Suite 2000, 393 University Avenue 

Toronto, Ontario  M5G 1E6 
Telephone:  416-626-6897 Facsimile:  416-593-7867 

E-Mail:  rsteinecke@sml-law.com 

 

Grey Areas is also available on our 
website: www.sml-law.com. Some back 
issues are also available. 

WANT TO REPRINT AN ARTICLE 
A number of readers have asked to reprint 
articles in their own newsletters.  Our policy 
is that readers may reprint an article as 
long as credit is given to both the 
newsletter and the firm.  Please send us a 
copy of the issue of the newsletter which 
contains a reprint from Grey Areas. 

 

Confidentiality of Legal Advice to 
Regulators 

 
Regulators often receive legal advice. Like 
most clients, they frequently want to 
receive their legal advice in private. If the 
legal advice were disclosed, regulators 
might be hesitant to ask the question for 
fear that simply asking it might be 
misinterpreted or make the regulator look 
bad. For example, how do you ask the 
question “Can we be sued for this 
mistake?” publicly?  
 
In addition, like many sophisticated clients, 
regulators sometimes choose not to follow 
every aspect of the legal advice given. 
Circumstances change making the advice 
no longer applicable. Sometimes the advice 
is not practical and regulators might choose 
to approach the issue from another way. If 
the legal opinion were made public the 
regulator might fear that any non-
compliance with the advice would be 
construed as evidence of bad faith that 
would subject them to legal liability. 
 
People dealing with regulators often want 
to know what legal advice the regulator has 
been given. They argue that just as 
someone facing regulatory action has the 

right to know the evidence against them, 
they also have the right to know under what 
legal assumptions the regulator is acting. 
Perhaps the regulator’s legal advice is 
wrong. Without knowing what the advice is 
one cannot try to point out the error.  
 
Also, some believe that since the regulator 
is acting in the public interest, any legal 
advice belongs to the public. 
 
In Pritchard v. Ontario (Human Rights 
Commission), 2004 SCC 31 the Supreme 
Court of Canada has firmly come down on 
the side of the regulator on this issue. 
Regulators are entitled to receive legal 
advice without having to disclose the 
opinion to those affected by it. 
 
Ms. Pritchard complained to the Ontario 
Human Rights Commission about gender 
discrimination, sexual harassment and 
reprisal on the part of her employer. After 
dealing with the file a number of times the 
Commission decided not to proceed with 
most of the complaint. Ms. Pritchard 
initiated a judicial review of that decision 
and sought all of the materials relied upon 
by the Commission, including the legal 
advice it had received. 
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The Court held that the solicitor-client 
privilege is very important in our legal 
system. Any client needs to be able to 
obtain legal advice with confidence that the 
communication will be kept confidential. 
There are very few exceptions to this 
privilege. One of the few exceptions is 
where the solicitor-client communications 
furthers an unlawful act or scheme. 
 
Ms. Pritchard argued that the Commission 
is not like a private person and has a duty 
to her that entitled her to have access to the 
legal advice. The Court stated: 
 

The Commission is a disinterested 
gatekeeper for human rights complaints 
and, by definition, does not have a 
stake in the outcome of any claim…. 
The Commission neither has a trust 
relationship with, nor owes a fiduciary 
duty to, the parties appearing before it. 
The Commission is a statutory decision-
maker. The cases relied on by the 
appellant related to trusts, fiduciary 
duty, and contractual obligations. These 
cases are readily distinguishable and do 
not support the position advanced by the 
appellant. The common interest 
exception does not apply to an 
administrative board with respect to the 
parties before it. 

 
Similarly, the Court did not find that 
withholding the legal opinion was unfair to 
Ms. Pritchard. 
 

Procedural fairness does not require the 
disclosure of a privileged legal opinion. 
Procedural fairness is required both in 
the trial process and in the 
administrative law context. In neither 
area does it affect solicitor-client 

privilege; both may coexist without 
being at the expense of the other. In 
addition, the appellant was aware of the 
case to be met without production of the 
legal opinion. The concept of fairness 
permeates all aspects of the justice 
system, and important to it is the 
principle of solicitor-client privilege. 

 
The advice received by the Commission 
was from an in-house counsel (i.e., an 
employee of the Commission) not an 
external law firm. The Court found that this 
distinction was irrelevant. 
 

The opinion provided to the 
Commission by staff counsel was a 
legal opinion. It was provided to the 
Commission by in-house or "staff" 
counsel to be considered or not 
considered at their discretion. It is a 
communication that falls within the 
class of communications protected by 
solicitor-client privilege. The fact that it 
was provided by in-house counsel does 
not alter the nature of the 
communication or the privilege. 

 
As a result, regulators should be cautious 
about “waiving” its solicitor-client 
privilege. Sometimes a regulator is tempted 
to say: “our lawyer says that we must do 
this” or “it would be against legal advice 
for us to do that”. Revealing part of the 
legal advice received may waive the 
privilege, removing confidentiality for all 
other legal advice on the issue. Since most 
legal opinions are qualified to some extent, 
this waiver can be an embarrassing and 
even a financial costly mistake. 
 
Regulators should also be aware that legal, 
procedural or evidentiary advice given 
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during a formal hearing may be an 
exception to the solicitor-client privilege. 
Many statutes require that the legal advice 
given during a hearing be disclosed to the 
parties and that they be given an 
opportunity to make submissions on the 
advice before a decision is made. A clear 
statutory provision requiring such 
disclosure is valid. It may be that courts 
will also make this an exception to the 
solicitor-client privilege in cases where the 
statute is silent. 
 
A copy of the Pritchard case may be found 
at: 
www.canlii.org/ca/cas/scc/2004/2004scc31
.html.  


