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The Price of Delay and 

Ignoring a Member’s Prior History 

 

A common criticism of regulators is that 

they take too long to act. The June 10, 

2004 Supreme Court of Canada decision of 

Finney v. Barreau du Québec, 2004 SCC 

36 indicates that regulators might be held 

liable for damages when they take too long 

to act in an urgent case. A delay of just one 

year might attract liability in some 

circumstances. 

 

The Supreme Court also commented on an 

issue that is troubling to many regulators. 

Regulators are reluctant to review the past 

history of a member when deciding whether 

or not to take disciplinary action against 

him or her. The concern is that the member 

should be assessed solely on the current 

allegation before them. Some have argued 

that since the Discipline Committee cannot 

look at the prior history when determining 

whether or not the member engaged in 

professional misconduct, the referring 

committee should not look at it either.  

 

However, the Supreme Court disagrees. 

Not only did the Court suggest that those 

screening allegations must consider the past 

history of the member (to determine 

whether there is a pattern of conduct 

requiring urgent action), it imputed to the 

screening committee knowledge of that past 

history when assessing civil liability. 

 

The facts may be summarized as follows. 

Mr. Belhassen had been a lawyer for many 

years. He had a number of difficulties with 

the regulating Barreau, and was currently 

under a tutoring arrangement by a senior 

member of the profession. Ms. Finney was 

a former client of Mr. Belhassen. She was 

facing troubling and even threatening legal 

proceedings from him. She complained to 

the Barreau. The Barreau also received 

information from the courts about Mr. 

Belhassen’s unusual conduct. The Barreau’s 

oversight body, the Office des professions, 

also inquired as to what it was doing about 

Mr. Belhassen. Despite these indications of 

serious ongoing concerns, the Barreau took 

over a year to initiate proceedings to obtain 

an interim suspension of his practice 

privileges. 

 

Ms. Finney sued for damages. 

 

The Court recognized the difficulties of 

being a regulator. It stated:  
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As I noted earlier, the professional 

orders governed by the Professional 

Code perform significant, diverse and 

often difficult social functions. To 

achieve their fundamental objective of 

supervising the practice of their 

profession, professional orders exercise 

regulatory powers, manage complex 

administrative systems and, on 

occasion, through the actions of 

committees, perform adjudicative 

functions. 

 

The difficulties inherent in the exercise 

of the powers of professional inspection 

and discipline, in particular, for a body 

such as the Barreau are undeniable. … 

Such [an investigative and discipline] 

process requires time, care and tact to 

do this job. It will sometimes displease 

some people, whatever the outcome of 

the case.  

 

The Court also acknowledged that the 

regulators have immunity for their actions 

taken in good faith: 

 

because of the difficulties and risks to 

which the professional orders are 

exposed in performing their various 

functions, the legislature has granted 

them immunity for acts engaged in in 

good faith in the performance of their 

duties or functions. 

 

The Court then discussed the concept of 

bad faith, which must be established for 

civil liability. It concluded that gross 

carelessness or serious negligence may, in 

some circumstances at least, result in an 

inference of bad faith: 

 

What, then, constitutes bad faith? Does 

it always correspond to intentional 

fault? The courts do not appear to 

equate the state or acts of bad faith 

squarely with a demonstrated intent to 

harm another or, consequently, to 

require evidence of intentional fault….  

 

These difficulties nevertheless show that 

the concept of bad faith can and must be 

given a broader meaning that 

encompasses serious carelessness or 

recklessness. Bad faith certainly 

includes intentional fault…. However, 

recklessness implies a fundamental 

breakdown of the orderly exercise of 

authority, to the point that absence of 

good faith can be deduced and bad faith 

presumed. The act, in terms of how it is 

performed, is then inexplicable and 

incomprehensible, to the point that it 

can be regarded as an actual abuse of 

power, having regard to the purposes 

for which it is meant to be exercised 

(Dussault and L. Borgeat, supra, at p. 

485). 

 

Gross or serious carelessness is 

incompatible with good faith. It may 

therefore be concluded that, in the case 

of the exercise of these case 

management powers, the requirement 

that the performance or failure to 

perform an act have been committed in 

bad faith is not a bar to an action in 

damages against a professional order…. 

 

The virtually complete absence of the 

diligence called for in the situation 

amounted to a fault consisting of gross 

carelessness and serious negligence. 
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The Court went on to apply that test to the 

facts of this case. It found as follows: 

 

The attitude exhibited by the Barreau, 

in a clearly urgent situation in which a 

practising lawyer represented a real 

danger to the public, was one of such 

negligence and indifference that it 

cannot claim the immunity conferred by 

s. 193. The very serious carelessness it 

displayed amounts to bad faith, and it is 

liable for the results. 

 

When it comes to liability for negligence, a 

distinction used to be made between 

administrative failures (e.g., failure to salt 

or sand a icy road) and exercises of 

discretion, policy or adjudication (e.g., 

whether to revoke a member’s licence or to 

give him or her another chance to reform). 

Liability tends to be more common in the 

former and less common in the latter. The 

Supreme Court appears to have resurrected 

this distinction. 

 

I would point out, however, that we 

need not make a finding as to the legal 

principles that would apply to the 

exercise of adjudicative functions by 

bodies such as the committees on 

discipline and the Professions Tribunal. 

 

The Court also commented on the need for 

regulatory bodies to examine the past 

history of a member when investigating or 

screening concerns: 

 

At the point when fresh complaints 

were made by the respondent, the 

Barreau had to have been aware of 

Belhassen's problematic professional 

history. In the language of criminal 

law, he had a record. He had committed 

disciplinary offences and had been 

found guilty of them. Furthermore, the 

Professional Inspection Committee had 

conducted a lengthy investigation into 

his professional practices and 

competence, and had stated its concerns 

in that respect in the clearest terms 

possible. In any event, the Executive 

Committee had decided that it was 

necessary, at the very least, to subject 

Belhassen to a supervision period, 

which was still in effect when 

McCullock-Finney again went to the 

Barreau in early 1993. The Barreau and 

its Syndic had to have been aware of 

this situation and must have taken it into 

account in considering the complaint 

and making a decision on it. In spite of 

the necessary administrative separation 

between discipline and professional 

inspection, the Barreau had knowledge 

of everything that Belhassen had done 

and of his record of professional 

misconduct. 

 

While one might be tempted to distinguish 

the Finney case on the basis that it is 

founded on Québec’s Civil Code, the Court 

indicated otherwise. The Court also 

indicated that this decision was consistent 

with its recent decisions in Edwards and 

Cooper in which a very different approach 

to the duty of care by regulators appears to 

have been taken. 

 

As the respondent pointed out, in 

common law, the Barreau would have 

been no less liable in the circumstances 

of this case if the analysis adopted by 

this Court in Edwards v. Law Society of 

Upper Canada, [2001] 3 S.C.R. 562, 

2001 CSC 80, and Cooper v. Hobart, 

[2001] 3 S.C.R. 537, 2001 CSC 79, 

http://www.canlii.org/ca/cas/scc/2001/2001scc80.html
http://www.canlii.org/ca/cas/scc/2001/2001scc80.html
http://www.canlii.org/ca/cas/scc/2001/2001scc79.html
http://www.canlii.org/ca/cas/scc/2001/2001scc79.html
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had been applied. The decisions made 

by the Barreau were operational 

decisions and were made in a 

relationship of proximity with a clearly 

identified complainant, where the harm 

was foreseeable. The common law 

would have been no less exacting than 

Quebec law on this point. 

 

Regulators need to examine their 

investigation and screening system in order 

to avoid civil liability. Urgent cases must 

be processed quickly and the past history of 

the member should be considered. 

 

A copy of the Finney case may be found at: 

www.canlii.org/ca/cas/scc/2004/2004scc36

.html.  

http://www.canlii.org/ca/cas/scc/2004/2004scc36.html
http://www.canlii.org/ca/cas/scc/2004/2004scc36.html

