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FOR MORE INFORMATION 
This newsletter is published by Steinecke Maciura LeBlanc, 
a law firm practising in the field of professional regulation.  
If you are not receiving a copy and would like one, please 
contact: 

Richard Steinecke 
Steinecke Maciura LeBlanc 

Law Chambers, University Centre 
Suite 2000, 393 University Avenue 

Toronto, Ontario  M5G 1E6 
Telephone:  416-626-6897 Facsimile:  416-593-7867 

E-Mail:  rsteinecke@sml-law.com 

 

Grey Areas is also available on our 
website: www.sml-law.com. Some back 
issues are also available. 

WANT TO REPRINT AN ARTICLE 
A number of readers have asked to reprint 
articles in their own newsletters.  Our policy 
is that readers may reprint an article as 
long as credit is given to both the 
newsletter and the firm.  Please send us a 
copy of the issue of the newsletter which 
contains a reprint from Grey Areas. 

 

Types of Standards and Guidelines

Most regulators publish various forms of 

standards and guidelines for their members. 

In the March 2004 issue of Grey Areas we 

reviewed the legal status of such 

documents. In this issue we identify the 

various categories of such publications. The 

categorization is significant because it 

affects the content of the publication and 

the types of language that should be used. 

 

There are probably four categories of 

publications that are useful. 

 

1. Guidelines 

 

Guidelines are merely suggestions of 

voluntary behaviour that might assist 

prudent practitioners. They are not intended 

to be mandatory. For example, suggestions 

on how to avoid complaints through good 

communication practices would be a typical 

guideline. So would be a proposed process 

for obtaining informed client consent. In 

other words, guidelines are a “word to the 

wise”. 

 

2. Standards of Practice  

 

Every profession has unwritten standards of 

practice expected of members. These are 

the generally accepted consensus of right 

thinking members of the profession. Such 

standards are socialized through educational 

programs, continuing education programs, 

professional literature and the informal 

“shop talk” that accompanies almost any 

meeting of members of the same 

profession. However, as professions 

become larger, more complex and 

dynamic, regulators try to assist their 

members in maintaining currency in these 

standards of practice.  

 

One way of doing so, besides putting them 

in a regulation, is to publish documents that 

describe the existing generally accepted 

standard on recurring or significant issues. 

So long as the document attempts to reduce 

in writing the existing and actual standard 

of practice, there is no legal issue. It is only 

where the document attempts to move the 

standard beyond its current boundaries that 

the document might be challenged. In order 

to ensure that the document accurately 

describes the relevant standard, the 

regulator would be wise to develop a good 

consultation process. 
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An example would be a description of the 

areas that should be covered by 

practitioners in conducting an initial 

interview of a new client. Another example 

would be to capture a checklist of the 

minimal record keeping practices of 

contemporary practitioners. 

 

3. Advisory Statements 

 

New legislation relevant to practitioners 

seems to be arriving with increasing 

frequency. Many regulators believe that 

they can provide a valuable service of not 

only alerting their members of the new 

legislation, but also trying to explain its 

most significant implications. Some 

regulators even go so far as to make 

suggestions as to strategies for complying 

with the legislation (without giving legal 

advice). For example, many regulators 

have issued advisory statements about the 

new federal privacy legislation and directed 

members to resources that might help them 

know what is expected. Advisory 

statements normally relate to legal 

obligations imposed by other authorities 

upon the practitioner. 

 

4. Position or Policy Statements 

 

While it may not always seem that way, 

most practitioners are eager to comply with 

the expectations of regulators or to 

understand how a regulator will respond in 

a particular situation. Some of the legal 

provisions governing regulators can have 

more than one interpretation or leave some 

discretion to the regulator. A position or 

policy statement sets out how the regulator 

will approach various situations. It clarifies 

ambiguities for members. 

 

For example, many registration or licensing 

requirements authorize the regulator to 

accept an educational program that is 

equivalent to a Canadian program. A 

position statement could set out the criteria 

used by the regulator to assess educational 

programs for equivalency (or even list 

educational programs that have already 

been found to be equivalent). 

 

Another example relates to the discipline 

context. Many regulators can discipline a 

member for having been found guilty of a 

criminal or other offence that reflects on 

the member’s suitability to be a member of 

the profession. A position statement could 

identify the regulator’s interpretation of the 

types of offences that will likely result in 

disciplinary action. 

 

A third example could be a sanction grid 

that sets out the types of disciplinary orders 

that will be sought for various types of 

misconduct. 

 

The following table sets out the type of 

publication, its goal, the usual subject 

matter covered, the type of language 

typically used and how the publication 

might be used. There are certainly 

exceptions; these are not hard and fast 

rules. In addition, many publications by 

regulators include more than one type of 

goal in the same document. However, the 

table is still a useful tool for understanding 

the nature and effect of various publications 

by regulators 
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Type of 

Publication 

Goal Subject Matter 

Covered 

Type of Language 

Used 

How Used or Enforced by 

Regulator 

Guideline Assist Suggestions for 

enhanced or best 

practices 

May 

Should 

Suggest 

Recommend 

Quality assurance programs. 

Possibly for cautions by a 

Complaints Committee, not for 

discipline purposes 

Standard of 

Practice1 

Describe  Bare minimum 

standard that must be 

met by profession 

Expect 

Must2 

Shall 

Require 

Oblige 

 

Complaints and discipline, 

quality assurance processes, 

informal resolution agreements. 

Advisory 

Statement 

Warn Notice or warning to 

the profession of 

already existing legal 

requirements 

Mandatory language 

when describing 

legal requirement. 

Voluntary language 

when suggesting 

how to comply 

Usually enforced by others. 

As evidence that the profession 

was warned about the matter 

Position or 

Policy 

Statement 

Interpret 

or Clarify 

Description of what 

the regulator will do 

in certain 

circumstances (an 

interpretation of 

existing legal 

authority) 

Ordinarily 

Typically 

Usually 

Generally 

Normally 

Customarily 

Guides the regulator’s exercise 

of discretion. 

Might be used to challenge 

regulator if not followed 

 

 

                                           
1 A standard should already exist and be generally accepted by the profession or be made by 

regulation; the regulatory body should not simply publish a new standard that does not reflect 

the generally accepted views of the profession. 
2  Any mandatory language should clearly indicate that the standard described already exists 

and is not an attempt by the regulator to impose new requirements on its members. 


