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Registering Applicants with 

Prior Bad Conduct 

For most regulators it is relatively easy to 

assess whether an applicant for registration 

meets the educational, examination and 

experience requirements. Even where those 

issues are complex, such as for some non-

Canadian trained applicants, the regulator 

generally has the expertise to do the 

analysis. More difficult for regulators is 

where an applicant has previously engaged 

in unprofessional or dishonest behaviour 

but now wishes registration. How does the 

regulator assess such issues? 

One can no longer simply say that because 

the applicant has been convicted of a 

criminal offence or engaged in professional 

misconduct elsewhere that he or she must 

be excluded from the profession. One must 

consider the significance of the conduct, 

any relevant surrounding circumstances or 

mitigating factors and whether the person 

has reformed since the conduct. 

Last month, the Divisional Court of Ontario 

released a decision that provides some 

guidance to regulators on this issue. In 

Registrar, Motor Vehicles Act v. Jacobs, 

2004 ONSCDC 10073, the Ontario Motor 

Vehicle Industry Council (“OMVIC”) 

revoked the licence of Mr. Jacobs for 

concerns about odometer tampering and use 

of an unregistered salesperson. He applied 

for a fresh licence. The primary issue now 

was the significance that should be given to 

the convictions for fraud of Mr. Jacob in 

respect of two of the odometer tampering 

incidents. 

The Registrar of OMVIC refused the 

application for a fresh licence on the 

ground that the convictions (along with 

other matters) indicated that Mr. Jacobs 

was unlikely to practise with honesty and 

integrity. Mr. Jacobs appealed to the 

Licence Appeal Tribunal which considered 

evidence of Mr. Jacobs that the incidents 

resulting in the conviction involved reliance 

upon a dishonest staff person and sloppy 

paper work. The Tribunal accepted Mr. 

Jacobs’ explanation that he had changed his 

business practices to prevent this type of 

incident occurring again. OMVIC appealed 

to the Divisional Court. 

In reviewing the contrasting approaches 

taken by the Registrar of OMVIC and the 

Tribunal, the Divisional Court said: 
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The Tribunal was fully entitled to look 

at the circumstances giving rise to the 

criminal charges. It could do so for the 

purpose of mitigation, but not for the 

purpose of relitigation. This "new light" 

submission, were it an account of 

mitigating circumstances, would be 

perfectly valid. But it is clear from the 

proceedings as a whole that the "new 

light" involved the proposition that the 

fraudulent transactions were not Mr. 

Jacobs' fault. This proposition 

necessarily involves a relitigation of 

Mr. Jacobs' fraudulent intent, an 

essential ingredient of the criminal 

fraud conviction. 

The Divisional Court also said: 

The classic defence of every fraudsman 

in court is that he was honest, but 

careless with paperwork and victimized 

by dishonest associates. Sometimes the 

defence works and sometimes it does 

not. In this case the criminal court did 

not buy the defence but the Tribunal 

did. In allowing Mr. Jacobs to relitigate 

his criminal intent, the Tribunal erred 

fundamentally. 

An interesting development in the case was 

the unusual step taken by the Divisional 

Court to ask the parties to obtain the 

transcript and materials placed before the 

Ontario Court of Appeal on Mr. Jacobs’ 

unsuccessful appeal of his convictions for 

fraud. This involved an adjournment of the 

Divisional Court hearing. After reviewing 

the materials before the Court of Appeal, 

the Divisional Court observed as follows: 

A review of the trial and Court of 

Appeal record demonstrates that the 

Tribunal accepted the very defence that 

was rejected by the trial judge and the 

Court of Appeal. 

The Divisional Court went on to say: 

The Supreme Court of Canada in 

Toronto (City) v. Canadian Union of 

Public Employees, Local 79 (C.U.P.E.) 

(November 6, 2003) 2003, S.C.C. 63 

and in Ontario v Ontario Public Service 

Employees Union (O.P.S.E.U.) 

(November 6, 2003) 2003, S.C.C. 64, 

refused to permit those convicted of 

criminal offences to relitigate their guilt 

before administrative tribunals. Jacobs' 

attempt to put his criminal conviction in 

a "new light", although more subtle 

than the outright "it never happened" 

denials in those cases, involves a 

relitigation of the essential ingredient of 

fraudulent intent found by the criminal 

court. 

In those cases, the Tribunal re-litigated 

the actus reus of the offence. In this 

case the Tribunal re-litigated the mens 

rea [intent] of the offence. In this case, 

as in those cases, the convicted person 

attempted in an administrative 

proceeding to re-litigate an essential 

element of a criminal conviction. 

So what weight can be placed on the 

changes to the business practices of the 

applicant? And when can a conviction for 

fraud be forgiven? The Divisional Court 

clarified as follows: 

While Mr. Jacobs' improved business 

practices cannot, in this court, be given 

the same weight mistakenly accorded 

them by the Tribunal by reason of its 

error, that improvement cannot be 

ignored and must be given appropriate 
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weight. The evidence of improved 

business practices would weigh heavily 

in favour of reinstatement if 

accompanied by some evidence of 

repentance or remorse by Mr. Jacobs, 

some acceptance that there is a 

difference between fraudulent and 

honest conduct, and some insight into 

his fraudulent behaviour. 

The problem here is that the latter 

evidence is missing. Mr. Jacobs' 

unrepentant insistence that his criminal 

fraud was nothing more than bad 

business practice shows that he still fails 

to appreciate the difference between 

fraudulent conduct and honest conduct. 

That failure does not bode well for 

future customers of this convicted 

fraudsman. 

Many regulators have either an internal or 

and external review mechanism of refusals 

to register an applicant. The Divisional 

Court commented that the role of a 

reviewing Tribunal was not to substitute its 

views for that of the initial decision maker. 

Rather, a reviewing body’s task is to 

intervene only when the initial decision 

maker’s decision was not reasonable: 

[T]he appeal is … from the 

reasonableness of his original decision 

having regard to all the circumstances. 

Regulators can also take some comfort 

from the Divisional Court’s affirmation of 

the principle that, for most professions, 

integrity is essential. A regulator can 

rightly refuse an applicant whose previous 

conduct suggests dishonesty unless the 

applicant can provide good evidence of 

reformation. 

The controlling principle in this case 

must be the promotion of integrity and 

honesty in the motor vehicle sales 

industry. The need to protect the public 

from dishonest salesmen like Mr. 

Jacobs, who fail to appreciate the 

difference between fraudulent conduct 

and honest conduct, requires that the 

Registrar's proposal be upheld. 

A copy of the Ontario Divisional Court 

decision can be found at: 

http://www.canlii.org/on/cas/onscdc/2004/

2004onscdc10073.html.  
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