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Regulators in the Media 
 

In the past week two major papers ran 

editorials about the regulation of 

professions. These editorials illustrate the 

awkward relationship between the media 

and professional regulators. Both purport to 

act in the public interest. Both have a “watch 

dog” function (even if the media’s is self-

appointed). Both the media and regulators 

have valuable roles to play in safeguarding 

and protecting our complex modern society. 

 

Indeed, most regulators reflect upon how a 

particular decision would “play” on the front 

page (or the editorial page) of a major 

newspaper or in a broadcast piece. This 

question serves as an important reality check 

when considering the various facets of the 

public interest on a question. However, on 

occasion regulators must disregard a 

potentially negative newspaper headline 

because of other compelling aspects of the 

public interest. 

 

Regulators make two common criticisms of 

their media coverage. The first is that the 

media has a bias against them (as it does 

perhaps with all authority bodies) assuming 

that any action taken by a regulator must be 

motivated by professional self-interest or by 

intoxication of power. The second criticism 

is that the media oversimplify complex 

regulatory issues. Both of those criticisms 

might apply to the two following editorials. 

 

The first was in the January 25, 2004, 

Toronto Star about the news of an HIV-

positive Montreal surgeon who died last 

August. Hundreds of former patients were 

notified that there was a very small risk that 

they could have been infected and that they 

should be tested for AIDS. The editorial 

raised many questions about how the 

Quebec regulatory body should, perhaps, 

have been more involved. The editorial 

concludes that the regulatory bodies for 

physicians across the country, including 

Ontario’s, should re-examine their policies 

on the issue. 

 

The editorial sets out a valid perspective. 

Obviously the issue is an upsetting one. The 

incident creates a useful opportunity to re-

examine the issue. The editorial did allude, 

albeit briefly, to the legitimate privacy 

concerns of physicians.  

 

However, the article remains a gross 

oversimplification of the issue. It fails to 

acknowledge that the issue was explored in 

depth a number of years ago by a federal 

government task force, the College of 

Physicians and Surgeons of Ontario, and 
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indeed most other regulatory bodies (we can 

only speak for Ontario) whose members are 

involved in internal procedures. In fact it 

would not be an exaggeration to say that 

these regulatory bodies agonized over the 

proper balancing of the competing public 

interest considerations. These debates were 

public, a position was taken and publication 

was made to members.  

 

The editorial, Montreal’s AIDS Scare, can 

be found, for a short time at least, at 

http://www.thestar.com/NASApp/cs/Cont

entServer?pagename=thestar/Layout/Arti

cle_Type1&call_pageid=971358637177&c

=Article&cid=1074899415098.  

 

The second editorial was in the January 27, 

2004, Globe and Mail. It dealt with a 

proposal by the Law Society of Upper 

Canada to ban sex between lawyers and 

their clients. The theme of the editorial is 

that the complete ban amounts to excessive 

political correctness. It suggests that the 

proposed policy is simplistic and overly 

intrusive. It concludes: “No sex, please, we 

can’t trust ourselves.” 

 

The editorial does mention the similar 

struggle the health professions went through 

more than a decade ago, initiated in part by 

Globe and Mail articles suggesting that 

physicians were not being adequately 

disciplined for having sex with patients. 

However, it does not mention the extremely 

controversial, hotly disputed and extensively 

studied process that preceded the complete 

ban on health practitioner-patient sex. That 

debate identified the significant harm that 

can result if practitioner-client sex does 

occur and the imbalance-of-power rationale 

that underlies the policy.  

 

The health professions ban applies to 

practitioners that do not deal with disrobed 

clients nor provide psychological services. It 

seems inconsistent for the Globe and Mail to 

have supported the measures that prevent a 

dental laboratory technologist (who rarely 

sees his or her patients) from dating a patient 

yet to also say that a lawyer should be able 

to have sex with his or her clients in many 

circumstances. There have been a number of 

lawyer discipline cases in which harm has 

been demonstrated where there was lawyer-

client sex. No one has ever said that the 

media needs to be consistent.  

 

It would have helped if the editorial 

explained why lawyers are different than 

health practitioners. In particular, the 

editorial should have grappled with the real 

issue here, is there an inherent power 

imbalance between a lawyer and a client that 

requires the establishment of clear sexual 

boundaries, at least while the professional 

relationship lasts. That opinion would have 

been a useful contribution to the debate. 

 

At least it is refreshing to see a media story 

that suggests that a regulatory body is being 

too diligent. 

 

The editorial, Sex and Lawyers, can be 

found, for a short time at least, at 

http://www.globeandmail.com/servlet/Art

icleNews/TPStory/LAC/20040127/ESEX2

7//?query=law+society+of+upper+canada. 
 

While it may seem that regulators can never 

win, they are probably still better off to try 

to get their message out than trying to avoid 

the media altogether. The media cannot be 

evaded forever. 
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