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Becoming Friends of the Court 

Sometimes when a court feels it is not 

hearing representations from an important 

perspective on an issue, it will invite others 

to participate in the hearing. When this 

request is formally made, the person is 

often said to act as a “friend” of the court. 

This friend will make submissions from the 

perspective that is missing from the case. In 

light of two recent cases, regulators can be 

expected to be invited to become friends of 

the court more often in the future. In the 

first case, this participation makes sense. 

However, in the second case, the request 

raises questions as to whether the 

involvement is part of the proper role of the 

regulator. 

 

In P.(D.) v. Wagg (2002), 222 D.L.R. 

(4th) 97, the Ontario Divisional Court was 

faced with a lawsuit for sexual assault by a 

patient against a physician. Criminal 

charges had been laid against the physician 

but had ultimately been stayed. However, 

in the course of the criminal proceeding, 

the physician had been given a Crown 

Disclosure Brief that set out all of the 

evidence gathered in the criminal 

investigation. The patient in the civil suit 

wanted disclosure of the Brief from the 

physician in order to advance her civil 

claim. This situation would be quite 

analogous to a complainant suing a member 

of a profession and wanting the disclosure 

documents given to the member in the 

related discipline proceeding. 

 

The Divisional Court held that the Crown 

Disclosure Brief should not be 

automatically given to the suing patient. 

Rather, there should be a hearing before the 

court in which the prosecutor (the Crown 

Attorney) and the investigator (the police) 

had an opportunity to provide submissions 

to the court on any harm that might result 

from the disclosure. The court would also 

review the Brief to see what sort of 

potentially sensitive information was there. 

 

Normally in a civil action, a party must 

disclose all relevant documents it has to the 

other side. There are very few exceptions 

to that rule. However, in this case, the 

Divisional Court was concerned about the 

effect of the disclosure on the criminal 

investigation and hearing process. The 

Court said: 

 

However, in my opinion there are other 

public interest considerations that must 

be weighed against the public interest 
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consideration in favour of full 

production and discovery in 

circumstances where it is sought to 

compel disclosure and production of the 

contents of a Crown Brief in parallel 

civil proceedings. There may be 

circumstances in which the public 

interest in protecting legitimate privacy 

concerns and the integrity of the 

criminal investigation process itself 

outweigh the value we attribute to full 

production in a civil proceeding. The 

system cannot afford that protection 

where "relevance" alone is the sole 

criteria and disclosure and production 

are unchecked. 

 

The Divisional Court was concerned that 

the Brief might contain all sorts of 

confidential information that the parties to 

the civil action may not think of protecting. 

It stated: 

 

Just to list some examples, the Brief 

may contain such documents and 

information as "will say" summaries of 

potential witnesses' testimony, actual 

statements of witnesses and others, 

statements of the accused and the 

complainant, sensitive information 

about police informants and witnesses, 

incident reports, statements of police 

officers, police officers' notes, 

photographs, videos, expert reports, 

wiretap evidence, surveillance reports, 

DNA orders and records, and many 

other kinds of information. Given the 

infinitely varied contents of Crown 

Briefs, the nature of those contents, the 

requirement to protect the identities of 

certain witnesses and police informants, 

the need to guard the privacy and 

protection concerns of third party 

sources of information (such as child 

care agencies, support organizations, 

medical doctors, psychiatrists, 

psychologists, etc.), the production and 

possibly broadened dissemination of 

Crown Brief materials raises an infinite 

variety of potential and in many ways 

unforeseeable problems and 

considerations that need to be weighed. 

 

The parties to a companion civil 

proceeding – or, at least, some of them 

– may have nothing to gain from 

protecting the legitimate interests that 

public policy requires be protected in 

this context. Indeed, they may not even 

think of doing so, and the Court – 

unguided by any party – may not even 

be aware of their existence. Hence, 

there is a need, in my opinion, for a 

mechanism to ensure the appropriate 

state agency has an opportunity to assert 

the public policy viewpoint. 

 

The Divisional Court proposed a procedure 

for dealing with this concern as follows: 

 

The solution I propose is that a party 

who has possession or control of the 

Crown Brief must disclose the existence 

of the Brief in his or her affidavit of 

documents and describe in general 

terms the nature of its contents. The 

party should object to produce the 

documents in the Crown brief, 

however, until the appropriate state 

authorities (i.e., the Attorney General 

and the relevant Police agency) have 

been notified and either (a) those 

authorities and the parties have 

consented to production, or (b) on 

notice to the Attorney General, the 

relevant Police agency and the parties, 
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the Court has determined whether any 

or all of the contents should be 

produced. 

 

Regulatory bodies disclose their 

investigative information to practitioners 

facing a discipline hearing in much the 

same way as the Crown Disclosure Brief is 

disclosed in criminal matters. Similar 

considerations apply. Thus, it is likely that 

regulators will be brought into those civil 

proceedings to assist the courts in deciding 

whether any harm to the disciplinary 

process will flow from the disclosure. 

 

In making disclosure in discipline 

proceedings, regulators should provide a 

written warning similar to the following: 

 

All documents that are disclosed to you 

in this matter are disclosed on the basis 

that they are to be used solely for the 

purpose of this proceeding and for no 

other purpose. If you are asked to 

produce this disclosure in another 

proceeding you must give notice to the 

[regulator]. 

 

A copy of this case can be found at: 

http://www.canlii.org/on/cas/onscdc/2002/

2002onscdc10241.html. 

 

In the second case, the reason for the 

involvement of the regulator is a little less 

clear. In R. v. Serendip Physiotherapy 

Clinic, (2003), 65 O.R. (3d) 271 (S.C.J.), 

at issue was a search warrant executed on a 

physiotherapy clinic. In an investigation of 

possible fraud, the police obtained a search 

warrant for the search and seizure of, 

among other things, patient records. The 

physiotherapists involved brought an 

application to quash the search warrant in 

order to protect the privacy of the health 

records. 

 

The Court first held that the practitioners 

had a duty to protect the privacy of their 

patients’ information and could bring the 

application. The Court also held that 

because of the sensitivity of health 

information the search warrant powers 

should be used with some requirement to 

respect those privacy values. Where 

sensitive health records are involved, the 

records should be sealed after they are 

seized and there should be an opportunity 

for those with an interest in the privacy of 

the information to be heard by a judicial 

officer before the police can have access to 

the records. 

 

On such an application, the Court felt it 

was important that someone be there to 

represent the interests of the patients. The 

Court recognized the difficulties in giving 

that notice to patients and their ability to 

participate meaningfully in the hearing. The 

Court said: 

 

Until a more formal process is 

established, I conclude it would be a 

reasonable condition in all cases that the 

police give notice of the hearing to the 

professional college which supervises 

the particular health care practitioner 

whose records are sought. Thus, 

regardless of whether or not the patient 

or the healthcare practitioner received 

notice or chose to participate there 

would be a responsible person who 

could consider participating in the 

interest of protecting patients' privacy. 

Again, the college would be entitled but 

not obliged to participate. 

 

http://www.canlii.org/on/cas/onscdc/2002/2002onscdc10241.html
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While it is easy to understand the difficulty 

in the Court finding a person who could 

represent the interests of the patients, it is 

not obvious that this is the best role for a 

regulator. As a regulator for the 

practitioner under investigation and who, 

depending on the results of the police 

investigation, may be disciplining the 

practitioner, the regulator is not entirely 

neutral. Indeed the regulator might well 

have its own investigation of that 

practitioner going on at the time. In 

addition, most regulators have broad access 

to client records without client consent and 

thus may have conflicting views on the 

issue. Also, many regulators may not have 

the resources to attend these hearings if 

there are a lot of them. 

 

However, if invited, many regulators might 

feel compelled to assist the Court. In 

addition, because of their unique position, 

regulators might be able to offer genuine 

assistance as to the competing 

considerations that the Court must take into 

account. 

 

The concerns raised in this case are 

probably not restricted to health 

professions. Any profession that deals with 

sensitive client information should probably 

receive similar consideration. 

 

A copy of this case can be found at: 

http://www.canlii.org/on/cas/onsc/2003/20

03onsc10885.html. 

http://www.canlii.org/on/cas/onsc/2003/2003onsc10885.html
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