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FOR MORE INFORMATION 
This newsletter is published by Steinecke Maciura LeBlanc, 
a law firm practising in the field of professional regulation.  
If you are not receiving a copy and would like one, please 
contact: 

Richard Steinecke 
Steinecke Maciura LeBlanc 

Law Chambers, University Centre 
Suite 2000, 393 University Avenue 

Toronto, Ontario  M5G 1E6 
Telephone:  416-626-6897 Facsimile:  416-593-7867 

E-Mail:  rsteinecke@sympatico.ca 

 

Grey Areas is also available on our 
website: www.sml-law.com. Some back 
issues are also available. 

WANT TO REPRINT AN ARTICLE 
A number of readers have asked to reprint 
articles in their own newsletters.  Our policy 
is that readers may reprint an article as 
long as credit is given to both the 
newsletter and the firm.  Please send us a 
copy of the issue of the newsletter which 
contains a reprint from Grey Areas. 

 

[This article is a summary of one of our 

more requested presentations for 

regulators.] 

 

Will the Real Public Interest 

Please Stand Up? 

 

It is a motherhood statement that regulators 

protect the public interest. A typical 

mandate for a professional regulator is that it 

regulates the quality and ethical aspects of 

the practice of the profession so that the 

public interest is served and protected. The 

difficulty is in applying that general concept 

to the everyday decisions of the 

organization. 

 

There are many reasons why there is often a 

lack of consensus in applying this general 

mandate statement to specific situations, 

including the following: 

 

 The public interest mandate statement 

of regulators is often, as described 

above, set out in very broad terms. 

Usually these mandate statements are 

based on the “objects clause” in the 

regulator’s enabling statute or articles of 

incorporation. Little guidance is offered 

on how to balance the competing factors 

that form part of most decisions. 

 Some of the confusion is caused by the 

election process for members of 

governing Councils or Boards of 

regulators. The election process may, 

incorrectly, suggest the Parliamentary 

model where representatives are elected 

to act on behalf of their “constituents”. 

Re-election can become a concern for 

some Council or Board members if a 

controversial regulatory issue arises 

during their term. 

 The “public interest” is a subjective 

concept. There is no absolutely right 

response in any situation (although there 

may be some “wrong” reactions). There 

will always be room for debate even 

among thoughtful, right-thinking 

individuals. 

 Perspective is everything. In the same 

situation a client can be significantly 

harmed, the practitioner may have 

responded to competing pressures and 

the media may be looking for a “hook” 

for a story. Each might legitimately take 

a different view of the matter. 

 Human nature has an infinite capacity 

to delude oneself. One can honestly 

believe that what is good for oneself is 

also good for everyone else even when 

most objective observers would 

disagree. 
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Faced with these considerations, regulators 

must search carefully for the true public 

interest. In doing so, most regulators 

consider carefully the following: 

 

 Start with one’s enabling legislation or 

articles of incorporation. In addition to 

setting out the mandate statement for the 

organization, this document will also 

describe the regulator’s expected 

activities and programs (e.g., entry to 

practice standards, complaints and 

discipline procedures, quality assurance 

initiatives, a Code of Ethics, and public 

education obligations). These topics 

should be the focus of debate in your 

organization. 

 Contrast what is not generally in the 

public interest. Sometimes one can 

understand a concept better by 

appreciating what it is not. Advancing 

the profession’s self-interest, through 

promotion of higher fees and restricting 

competition, for example, is generally 

not in the public interest. Similarly, 

advancing the personal interests of a 

Council or staff member are not in the 

public interest. 

 Recognize there is an overlap between 

the public interest and enlightened 

self-interest. Most members of a 

profession would agree that preserving 

the reputation of the profession, 

encouraging easy access to services and 

disciplining bad members are a good 

thing. So would members of the public. 

Simply because the profession supports 

a proposition does not mean that it is not 

in the public interest. However, if a 

regulator and a professional self-interest 

association always agree, that may be a 

concern. 

 Fairness to members is equally 

important as protecting the public. 

The Ontario Court of Appeal has said 

that there is no value in a regulator 

viewing the protection of the public as 

being more important than fairness to its 

members. Both duties are important and 

undermining one does not, in the long 

run, advance the other. 

 Distinguish between goals and 

methods. The goal of a regulator is to 

serve the public, not advance the 

interests of its members. However, a 

regulator can only be effective if it has 

the general support of the profession. 

Thus, sensitive communication and 

consultation with the profession are 

required by a regulator. Occasionally a 

regulator might better take a less direct 

or more gradual approach to achieving 

its regulatory goals than it might 

otherwise prefer. 

 

Even with these principles in mind, it is rare 

that a regulator can identify one course of 

action as being absolutely in the public 

interest. Usually there are degrees of 

reasonableness in a debate. Even if one 

could identify the correct decision, who has 

the authority to tell a Council or Board 

member or a committee what to do? At best, 

a pattern of behaviour emerges. Rather than 

trying to identify the public interest for 

individual issues, leaders of a regulator 

might better expend their energy in fostering 

a public interest culture in their 

organization. Such a culture can pervade the 

organization in a way that advances the 

public interest for years to come. 

 

Leaders can foster a public interest culture 

in their organization in the following ways: 

 

 Structural considerations. The 

structure of an organization can have a 

significant impact on its culture. 

Ensuring that there are an adequate 

number of public appointees can assist a 
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self-governing profession to consider 

perspectives other than that of the 

profession itself. Rotating terms for 

Council or Board members can avoid 

precipitous changes in composition and 

ensure the socialization of new persons 

to the public interest mandate of the 

organization. Longer terms for Council 

or Board members can also assist them 

in seeing the longer term implications of 

their decisions. Built in scrutiny and 

accountability, particularly to external 

bodies, can balance self-regulation with 

service to the public interest.  

 Orientation processes. Council, Board 

and staff members should receive 

intense and formal orientation as to their 

mandate. That orientation should include 

an explicit discussion of the public 

interest. Using a number of respected 

internal and external presenters can help 

get the message across. Written 

materials should provide a permanent 

resource on the topic. 

 Model the “public interest” 

everywhere. Policy documents should 

explain how each option will advance 

the public interest. During debates and 

consultation processes, the discussion 

should mention the public interest 

constantly. When a position appears to 

reflect a self-interested perspective, ask 

how it supports the public interest 

mandate of the regulator.  

 Educate the profession constantly as 

to the regulator’s role. The regulator 

should ensure that there is an ethics and 

jurisprudence component to all 

professional training and continuing 

education programs. The regulator’s 

newsletter needs to be persistent on this 

point. The mandate of the regulator 

should be emphasized on its website. 

The regulator should actively seek 

speaking invitations so that it can discuss 

the “social contract” that it represents 

between the profession and the public 

with the profession and others. 

Organizational slogans can promote this 

world view as well. 

 Attempt to regain control over the 

election process. While it may be too 

late for some professions, the election 

process should be consistent with the 

public interest mandate of the 

organization. Expressly set out the 

regulator’s mandate and role in election 

notices. Regulators should have election 

rules about campaigning and, if possible, 

campaign literature so that it is clear that 

elected Council or Board members do 

not “represent” those who elected them. 

Rather, the election process is a means 

of selecting respected members of the 

profession to regulate that profession in 

the public interest. 

 Obtain external input regularly. In 

that way, the regulator can obtain fresh 

perspectives about its role and the 

impact of its activities. External input 

can be obtained through in-house 

education sessions, surveys of how other 

regulators approach similar policy 

issues, consultation with interest groups 

and analysis by consultants of the 

competing public interest considerations 

of an upcoming major decision. 

 

The public interest is a process, a product of 

educational experiences, a systemic issue, in 

short a matter of corporate culture, rather 

than simply confronting a misguided 

individual. 

 


