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Mandatory Revocation for Sexual Abuse 

Found to be Constitutional 

 

One of the most controversial aspects of the 

sexual abuse provisions for health 

professionals in Ontario is the mandatory 

revocation of registration for those who 

engage in frank sexual acts with patients. In 

fact, at least one Discipline Committee 

declined to order revocation on the basis 

that it was “constitutionally inoperative” on 

the facts of that case. Also, in A.B. v. 

College of Physicians and Surgeons of 

Prince Edward Island (2001), 204 D.L.R. 

(4th) 750, the P.E.I. Supreme Court found 

that the mandatory revocation provision 

was constitutionally over-inclusive. 

 

In a long awaited decision, the Ontario 

Divisional Court released a very long 

decision on the question on May 20, 2003. 

In Mussani v. College of Physicians and 

Surgeons of Ontario, 2003 ONSCDC 

10645, Dr. Mussani did not appeal the 

finding that he had sexual intercourse with 

his patient. The patient was seen for marital 

dysfunction and the sexual relationship 

occurred while Dr. Mussani provided her 

with marital counselling. The sexual 

relationship continued over a period of 

years. Dr. Mussani led expert evidence at 

the hearing that his conduct was the result 

of stupidity and bad judgment, but was not 

predatory in nature. Under the legislation, a 

finding of sexual intercourse with a patient 

must result in a revocation of registration 

for a period of at least five years. 

 

Dr. Mussani argued that the mandatory 

revocation provision was contrary to 

section 7 (right to liberty and security of 

the person), 12 (cruel and unusual 

treatment) and 2(d) (freedom of association) 

of the Charter of Rights and Freedoms. 

 

Section 7 – Right to Liberty and Security 

of the Person 

 

Dr. Mussani argued that section 7 of the 

Charter of Rights and Freedoms applied to 

the very personal choice of with whom one 

chooses to enter into a sexual relationship. 

The Divisional Court disagreed. It stated: 

 

In my view, there is no binding 

authority supporting the proposition that 

s. 7 of the Charter guarantees a right to 

"consensual sexual relations". Even if 

such a right did exist generally, it is 

doubtful that it would extend so as to 

grant a physician the right to have 

sexual relations with a patient… 

http://www.sml-law.com/
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In view of these observations by the 

Supreme Court, it is difficult to discern 

a valid "liberty" interest in sexual 

relations between physician and patient, 

even if consensual, given the concern 

over the power imbalance, the 

"inherently suspect" nature of any 

"consent", the exploitive nature of the 

relationship, and in circumstances 

where the cultural values of our society 

have held for centuries the belief that 

sexual contact between physician and 

patient is fundamentally improper. 

 

The Court also disagreed that the right to 

practise one’s profession is a liberty interest 

protected by section 7 of the Charter. 

 

In terms of the security of the person, the 

Court said: 

 

In my view, the right to make choices 

over one's own body does not 

necessarily implicate the right to make 

choices with respect to the body of 

another. In the context of sexual 

relations between physician and patient 

there is the further concern that the 

nature of the relationship will itself 

improperly affect the choices available 

to the patient. 

 

The Court rejected arguments that the 

mandatory revocation provision was over-

inclusive or that it failed to take into 

account consensual sexual relations. It said: 

 

I conclude that the exclusion of consent 

as a defence in the Mandatory 

Revocations Provisions does not violate 

the principles of fundamental justice in 

the context of a physician-patient 

relationship where there are real 

concerns with respect to power 

imbalance, harm to the vulnerable 

sexual partner, and exploitation so as to 

render consent inherently suspect. 

 

Section 12 – Cruel and Unusual 

Treatment 

 

The Court found that section 12 of the 

Charter of Rights and Freedoms, while 

perhaps not absolutely restricted to the 

criminal law sphere, did not generally 

apply to professional disciplinary 

proceedings: 

 

A licence is not a right, but a privilege, 

and in my view Charter rights are not 

engaged in the regulatory disciplinary 

process by which a health professional 

seeks to retain the privilege of a 

certificate of registration in order to 

practice a particular profession. 

 

Some hypothetical situations were put to the 

court to illustrate how mandatory 

revocation might be viewed as grossly 

disproportional to the conduct. These 

included: 

 

(i) a physician treats his or her 

spouse; 

(ii) a patient makes a consensual 

decision to engage in sexual 

activity; 

(iii) a physician has not acted in an 

exploitative or abusive manner 

towards the patient; 

(iv) a physician became involved in a 

relationship with a person who 

was only incidentally a patient; 
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(v) a physician has a treatable mental 

illness or addiction and can be 

rehabilitated… 

 

The Court rejected these arguments. First, 

it did not believe that the treatment of a 

spouse by a physician converted the spouse 

into a patient within the meaning of the 

sexual abuse provision. In addition, the 

Court said: 

 

Further hypotheticals put forward by 

the OMA posit a situation where the 

patient makes a "fully consensual" 

decision to engage in the sexual 

activity, or the closely related 

hypothetical of where the physician 

"has not acted in an exploitative or 

abusive manner." Both the evidence 

presented to this court as well as the 

previous jurisprudence demonstrate that 

these two scenarios are inherently 

suspect. The Supreme Court of Canada 

in Norberg cited both the Hippocratic 

Oath and the College Task Force Final 

Report as representing the "body of 

opinion which regards sexual contact in 

any doctor-patient relationship as 

exploitative". Both the Supreme Court 

and the Court of Appeal have held that 

a power imbalance inherently exists 

between physicians and patients, that 

patients under the care of a medical 

doctor are frequently vulnerable, that 

physicians have a duty to treat patients 

for the good of the patient and in the 

patient's best interest, that sexual 

contact with a patient can cause great 

harm, and that acquiescence by a 

patient to sexual relations with his or 

her physician may not amount to 

"consent" because of the dynamics of 

the physician-patient relationship 

 

Section 2(d) – Freedom of Association 

 

The Court quickly disposed of the argument 

that freedom to associate sexually with 

another individual was protected by this 

provision. 

 

The purpose of s. 2(d) is to promote 

social interaction and collective action, 

not private sexual relationships. The 

courts have repeatedly refused to find 

that intimate personal relationships are 

protected under s. 2(d) … In order to 

enjoy the guarantee of freedom of 

association, the association in question 

must advance some social value 

deserving constitutional protection … a 

sexual relationship between a doctor 

and patient is of no social value due to 

the harmful effects it often has on the 

patient. 

 

Conclusion 

 

While the Mussani decision is a long one, it 

is probably worth reading by anyone 

interested in professional regulation. Its 

comments about the nature of professional 

regulation and the application of the 

Charter of Rights and Freedoms to such 

regulation are informative. The decision 

can be found at: 

 

http://www.canlii.org/on/cas/onscdc/2003/

2003onscdc10645.html 

 

Word has it that the decision will be 

appealed. 

http://www.canlii.org/on/cas/onscdc/2003/2003onscdc10645.html
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