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Adjournments 

 

Having to adjourn hearings at the last 

minute is disruptive and costly for 

regulators. The tribunal members have 

booked time from their busy practices or 

other involvements, often at significant 

personal expense. Witnesses have often 

prepared themselves mentally and 

emotionally for testifying; it may be 

difficult for them to abruptly discontinue 

the process and then gear up again. 

Travel expenses, per diems, space rental 

fees, court reporter cancellation fees, and 

wasted legal preparation time expenses 

can add up to significant amounts. All of 

this creates an organizational bias against 

consenting to last minute adjournments. 

 

Courts have repeatedly given only a little 

weight to these administrative 

considerations. In part, this may be 

explainable by organizational culture. 

Courts are exposed to frequent 

adjournments and have developed means 

to minimizing the resulting costs. 

Regulators are used to meetings that 

proceed regardless of the consequences to 

individuals who may face last minute 

scheduling conflicts or other difficulties. 

 

Courts, while recognizing efficient 

hearings are valuable, place more 

emphasis on other considerations, 

namely, 

 public protection, and 

 fairness to the member. 

On January 21, 2003, the Ontario 

Divisional Court released its decision in 

Howatt v. College of Physicians and 

Surgeons of Ontario, which illustrates 

these points.  

 

Dr. Howatt was alleged to have engaged 

in serious misconduct including the 

crossing of professional boundaries with 

his patients. There were a number of 

complaints, two of which were about four 

years old at the time of their referral to 

discipline. About a year later, the hearing 

was scheduled to commence. A few days 

before the commencement date, Dr. 

Howatt requested an adjournment because 

he had been admitted to the Hamilton 

Psychiatric Hospital and was too ill to 

proceed. The adjournment was granted on 

condition that his registration be 

suspended. 
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The hearing resumed a month later and 

went on for a week. It was adjourned at 

the request of the College because new 

information had arisen about Dr. 

Howatt’s conduct. At the resumption 

date, Dr. Howatt’s lawyer asked for 

another adjournment because he was, 

once again, ill. Medical notes were 

provided. The College objected to the 

filing of the two reports unless the 

physician issuing them was available for 

cross-examination. The physician was 

unavailable until the next afternoon. Dr. 

Howatt’s lawyer told the tribunal that Dr. 

Howatt was unable to instruct counsel on 

the new information. 

 

The tribunal refused to accept the reports 

until Dr. Howatt’s physician was 

available for cross-examination and 

continued with the hearing. It heard 

evidence based on the new information 

that had arisen. The next afternoon, Dr. 

Howatt’s physician testified that Dr. 

Howatt had had a relapse of his 

depressive illness. He was incapable of 

instructing counsel or practising (and, in 

any event, Dr. Howatt’s registration was 

suspended). The tribunal again rejected 

the request for an adjournment and found 

Dr. Howatt to have engaged in 

professional misconduct and to be 

incompetent. The tribunal revoked his 

registration. 

 

The Divisional Court quashed the 

decision of the tribunal and referred the 

matter back for a new hearing before a 

differently constituted tribunal. The 

Divisional Court was concerned about the 

following circumstances: 

 

a) The only medical evidence before 

the Committee was that of Dr. Siotis, 

Dr. Howatt's treating physician. She 

was unequivocal in saying that Dr. 

Howatt was incapable of processing 

the information necessary to proceed 

with his hearing, that he was incapable 

of testifying or providing accurate 

answers on cross-examination and, 

indeed, that he was incapable of 

instructing counsel; 

 

b) Had the adjournment been granted, 

there was no danger to the public for 

Dr. Howatt was forbidden to practise; 

 

c) The Discipline Committee could 

hardly say that granting the 

adjournment would prejudice a timely 

conclusion of the hearing, given the 

delay in bringing the complaints before 

the Discipline Committee; 

 

d) The Discipline Committee had 

experienced a prior example of Dr. 

Howatt's ability to recover sufficiently 

to attend the hearing, instruct counsel 

and give evidence. After a previous 

request for an adjournment, he was 

present for the hearing on Monday, 

August 21, 2000, and ready to proceed, 

having experienced a bout of 

depression which led to the previous 

adjournment; 

 

e) The decision of the Committee to 

proceed with the hearing of witnesses 

on October 23 and 24 in the absence of 

Dr. Howatt before hearing from Dr. 

Siotis on the question of the 

adjournment leaves the impression that 

the Committee had no intention of 
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granting the adjournment, regardless of 

the testimony of Dr. Siotis. While this 

may not have been the case, the 

appearance left by this procedure is 

that of unfairness. 

 

The court provided some general guidance 

about adjournment requests, particularly in 

cases of illness. The court said: 

 

There is no doubt that the right to an 

adjournment before an administrative 

tribunal, including a disciplinary body, 

is not an absolute right. In each case, 

whether or not the adjournment should 

be granted must be considered in the 

light of the circumstances, having 

regard to the right of the applicant to a 

fair hearing weighed against the 

obvious desirability of a speedy and 

expeditious hearing into charges of 

professional misconduct. When 

balancing these two factors, the right 

of the applicant to a fair hearing must 

be the paramount consideration… 

 

A court must grant an adjournment 

when it is requested by a party who is 

prevented by illness from attending a 

hearing when the court is satisfied of 

the medical fact of the illness and that 

the party's evidence is directly and 

seriously material. The only exception 

to this rule is if there is evidence that 

an injustice would be done to the other 

side that cannot be reduced by costs or 

the imposition of conditions… 

 

The law is clear that an adjournment 

should be granted when a party is 

prevented by illness from attending a 

hearing. In the context of a 

professional disciplinary hearing in 

particular, it is fundamental that the 

member who seeks an adjournment 

because of illness be afforded the 

opportunity to be present at a hearing 

and to make his defence. A tribunal 

should only deny the member that 

opportunity in the clearest of cases. 

 

It is interesting to note that the Court was 

not critical of the tribunal for imposing a 

suspension of Dr. Howatt’s registration as 

a condition of the first adjournment. With 

that level of protection of the public in 

place, the tribunal had a higher duty of 

fairness to the member who was 

requesting the adjournment. 


