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FOR MORE INFORMATION 
This newsletter is published by Steinecke Maciura LeBlanc, 
a law firm practising in the field of professional regulation.  
If you are not receiving a copy and would like one, please 
contact: 

Richard Steinecke 
Steinecke Maciura LeBlanc 

Law Chambers, University Centre 
Suite 2000, 393 University Avenue 

Toronto, Ontario  M5G 1E6 
Telephone:  416-626-6897 Facsimile:  416-593-7867 

E-Mail:  rsteinecke@sympatico.ca 

 

Grey Areas is also available on our 
website: www.sml-law.com. Some back 
issues are also available. 

WANT TO REPRINT AN ARTICLE 
A number of readers have asked to reprint 
articles in their own newsletters.  Our policy 
is that readers may reprint an article as 
long as credit is given to both the 
newsletter and the firm.  Please send us a 
copy of the issue of the newsletter which 
contains a reprint from Grey Areas. 

 

DISCRIMINATION AGAINST 

FOREIGN-TRAINED APPLICANTS 

 
Most regulators have great difficulty in 
balancing the need to ensure that all 
applicants for registration or licensure 
demonstrate entry-level competence and 
facilitating equitable access to foreign 
trained applicants. There is the practical 
problem that regulators usually understand 
the local educational programs but are 
unfamiliar with most foreign training 
programs. Most accreditation bodies are 
only national or North American in scope. 
More difficult is the fact that the 
educational approach taken in some 
foreign training programs is completely 
different than that taken in Canada, 
making comparisons difficult. 
 
Even if a regulator has sufficient 
confidence in their examination process to 
rely upon that as the primary entry-to-
practice requirement, difficult issues arise 
there as well. Is the examination itself 
discriminatory? Should accommodation be 
given for applicants whose first language 
is not English or French? 
 
As a result, many regulators have entry-to-
practice requirements that are different, 
and arguably more difficult, for foreign-
trained applicants. At the very least, there 

are often concerns that any uniform 
requirements may have an unanticipated 
impact on foreign-trained applicants. 
Traditionally courts have upheld these 
differences if there is a rational connection 
between the entry to practice requirement 
and the goal of ensuring basic competence 
of applicants: Jamorski v. Ontario 
(Attorney General) (1988), 49 D.L.R. (4th) 
426 (Ont.C.A.), Beattie v. Ontario 
(Minister of Health) (1988), 29 O.A.C. 98 
(C.A.), leave to appeal to S.C.C. refused 
[1988] 2 S.C.R. v. However, human rights 
tribunals and the court of provincial 
politics may not show as much deference. 
 
In British Columbia, the Human Rights 

Tribunal has found that the College of 

Physicians and Surgeons of British 

Columbia discriminated against foreign-

trained doctors. The Tribunal ordered the 

College to pay about $145,000 to five 

foreign trained doctors in compensation. 

See Bitonti et al. v. College of Physicians 

and Surgeons of B.C., 2002 BCHRT 29, at 

http://www.bchrt.gov.bc.ca/2002_bchrt_29

.htm and Bitonti et al. v. College of 

Physicians and Surgeons of B.C., (1999 

BCHRT), found at 

http://www.bchrt.gov.bc.ca/bitonti1.htm. 
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The Bitonti case is not much of a 

precedent, in that the facts were quite 

unique, including that graduates of schools 

from England, Australia and New Zealand 

were given arguably preferential status. 

However, it does illustrate that human 

rights tribunals will examine the entry-to-

practice requirements of regulators to 

determine whether they are discriminatory 

or have a differential impact on foreign-

trained graduates. 

 

Politically, the issue has been growing in 

importance in recent years as well, 

particularly in Ontario where many 

immigrants settle. With Ontario expecting 

a provincial election in less than a year, 

one can expect increased activity in this 

area. For example, a private member’s bill, 

Bill 189, has just been introduced in 

Ontario. It is called the Removal of 

Occupational Barriers Act, 2002, and is 

found  at 

http://www.ontla.on.ca/documents/Bills/37

_Parliament/Session3/b189_e.htm. Bill 

189 requires that almost all self-regulatory 

organizations provide “equal opportunity” 

for foreign-trained applicants. Regulators 

must “base its assessment of competence 

on criteria relevant to the performance 

capacity of the applicant”. If enacted, the 

Bill will be paramount over self-regulatory 

statutes. 

 

However, of even more concern than 

trying to apply these laudable, but vague 

general principles to particular entry-to-

practice requirements is the requirement in 

the Bill for regulators to ensure that 

foreign-trained applicants have access to 

educational opportunities to appropriately 

address educational differences. The 

education of applicants is beyond the 

mandate of most regulatory bodies. That is 

a government responsibility. 

 

However, that provision may point to the 

ultimate solution to this vexing problem. 

Too often the only option available to 

foreign-trained applicants is to undergo the 

entire, or almost the entire, educational 

process over again in order to obtain the 

required qualifications. Generally, the 

applicants have to negotiate with the 

educational programs for recognition of 

their past qualifications, if they can get 

admitted to the program in the first place. 

 

Newspaper reports (see the page one 

article in the Toronto Star on October 12, 

2002, and various media reports on 

October 29, 2002) indicate that Ontario 

will soon announce a transitional training 

program where qualified foreign-trained 

doctors can obtain targeted assessment and 

training to qualify for registration in 

Ontario. Undoubtedly this initiative, which 

will cost government money, is driven to a 

large extent by the doctor shortage 

(eligible doctors will likely have to work 

in an under-serviced area upon 

registration). However, it is clearly a step 

in the right direction.  

 

Other professions are also exploring and 

implementing a bridging program for 

foreign-educated applicants. These are 

typically a joint venture between a 

regulator and an educational institution (as 

is the case with a recent bridging program 

for Ontario midwives). However, 

government approval and funding is 

almost always required. To meaningfully 

address the issue, solutions have to expand 

beyond health professions facing dire 

shortages of human resources. Otherwise, 

the money will end up being spent on 

litigation, not education. 
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