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WANT TO REPRINT AN ARTICLE 
A number of readers have asked to reprint 
articles in their own newsletters.  Our policy 
is that readers may reprint an article as 
long as credit is given to both the 
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copy of the issue of the newsletter which 
contains a reprint from Grey Areas. 

 

TECHNICAL DEFENCES DON’T 

WORK IN DISCIPLINE CASES 

 

Discipline cases have often been compared 

to criminal prosecutions where technical 

defences often seem to be successful, at least 

if the media reports are to be believed. 

While courts do scrutinize discipline 

proceedings carefully and will reverse a 

decision where it appears an injustice has 

occurred, there still remains a high degree of 

deference for the self-regulatory process. 

The decision in Krop v. College of 

Physicians and Surgeons of Ontario 

(unreported, Jan. 30, 2002, Ont.Div.Ct.) 

illustrates this point. 

 

The Krop case received significant media 

attention because Dr. Krop was an 

alternative health care practitioner and 

some of the allegations focused on his 

alternative procedures. Dr. Krop argued 

that he was being prosecuted for an 

improper purpose by traditional medicine. 

Ultimately, the Discipline Committee found 

that he had failed to maintain the standard 

of practice in respect of six patients. He 

appealed to the Divisional Court on a 

number of grounds. The Divisional Court 

dismissed the appeal. The Court of Appeal 

has since denied leave to appeal the 

Divisional Court decision. The decision 

provides advice on the interpretation of a 

number of technical arguments. 

 

Wording of Appointment of Investigator 

 

One issue faced early on by regulators is 

how specific must they word their 

appointment of investigators. Wording the 

appointment too narrowly will artificially 

restrict the scope of the investigation. 

Wording the appointment too broadly 

smacks of wanting to use the complaint or 

concern as a launching pad into the entire 

practice of the member. The Divisional 

Court suggested that regulators do not have 

to be too narrow in the scope of their 

appointments. The court said:  

 

The order to investigate Dr. Krop uses 

the wording of the statute and directs 

that his practice be investigated to see if 

he “committed an act of professional 

misconduct or incompetence”. Counsel 

submits a specific act or acts must be 

spelled out to avoid “fishing 

expeditions”. We disagree.   

 

Section 64(1) [of the Health Discipline 

Act, the forerunner of s. 75 of the 

Health Professions Procedural Code] 

contemplates “an act” of professional 
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misconduct or incompetence: the 

Registrar orders an investigator to 

ascertain whether “such act” has 

occurred. Where there are a number of 

acts, it is neither unfair nor 

unreasonable to direct an investigation 

of the member’s practice as opposed to 

itemizing each act. It is an 

administrative, not a criminal, process. 

 

While the ultimate consequences of the 

discipline process may be serious, this 

stage is only the initiation of an 

investigation, not a prosecution. The 

order is addressed to the investigator, 

not Dr. Krop and focuses on the 

gathering of information. The Notice of 

Hearing particularized the charges 

against Dr. Krop and constituted the 

commencement of the prosecution. Dr. 

Krop suffered no prejudice because of 

the failure to itemize each act in the 

Order appointing inspectors. 

 

Reviewing Referral to Discipline 
 

Another common issue is whether the 

member can challenge the referral to 

discipline at the Discipline Committee. 

Defence counsel sometimes like to raise this 

issue on the hope that they can avoid a 

discipline hearing entirely and, failing that, 

at least get first opportunity to present 

evidence to the Discipline Committee as to 

the weaknesses in the regulator’s case. The 

Divisional Court found that, in most cases, it 

was inappropriate to question the 

investigation or merits of the referral to 

discipline at the discipline hearing. So long 

as the matter was referred, that was the end 

of it as far as the discipline tribunal is 

concerned. In fact, the regulator does not 

even have to disclose the documents relating 

to the referral. The court said: 

 

During the proceedings, Dr. Krop twice 

sought disclosure of the evidence the 
Executive Committee relied on before 

referring the specific allegations to the 
Discipline Committee. He also sought to 
stay the proceeding on the basis that there 

was no proof the referral had taken place. 
The Discipline Committee refused to 
order the College to disclose any 

documentation leading to the referral. We 
find the Committee was correct in doing 
so. The fairness of the investigation and 

the merits of the referral are matters for 
judicial review. The Discipline 
Committee takes its jurisdiction from the 

notice of hearing served on Dr. Krop. 
 

Comments by Staff Members 

 
The Divisional Court found that comments 
made by staff members, which were highly 

sceptical of Dr. Krop’s treatment methods, 
to the committee that appointed the 
investigator did not create an improper 

purpose. The Court said: 
 

In regulating the medical profession, the 

College has a duty to protect the public 
from treatments that fall below the 
standard of practice. We find the 

investigation of Dr. Krop was 
commenced for this purpose. The College 
has considerable discretion in how it 

investigates a medical practice. 
 

Alternative Therapies 

 
There is an ongoing debate in most 
professions, including health professions, as 

to when alternative theories can be the 
subject of discipline. If regulators are too 
rigid, the profession will never progress. If 

the regulator is too loose then there will be 
no accepted standards of practice. Client 
consent and freedom of choice are 

significant factors as well. Many professions 
have come to accept innovation and 
alternative strategies so long as an orthodox 
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assessment is done first and the client makes 
a fully informed choice. 

 
The Divisional Court supported the 
regulator’s ability to assess the validity of 

the approach of its members according to 
scientific research and generally accepted 
standards of practice. The court said:  

 
We find no error in the test employed by 
the Discipline Committee. The 

Committee was entitled to find that Dr. 
Krop’s methods differed significantly 
from those witnesses called on his behalf. 

The Committee was also entitled to find 
that the diagnostic and therapeutic 
modalities he employed lacked scientific 

validity in determining whether his 
treatments failed to maintain the standard 
of practice, as the College witnesses 

maintained. We give no effect to this 
ground of appeal. 

 

Appearance of Bias 

 
Members of the Discipline Committee are 

often leaders in their field. It is not 
uncommon for them to have published texts 
or article on numerous issues relevant to the 

profession. At what point does such an 
article on a matter related to the issues 
coming up at the discipline hearing 

constitute an appearance of bias? The 
Divisional Court, while dealing with the 
facts of the particular case before it, implied 

that it would take a fairly rigid comment on 
a matter directly related to the issues in the 
case to constitute an appearance of bias. The 

court said: 
 

Dr. T is the author of a text on arthritis. 

In that text, he discussed a number of 
alternative medicine remedies, including 
Homeopathy, which the appellant submits 

is similar to environmental medicine. 
When discussing diet and arthritis, Dr. T 
indicated that “probably a very few have 

food allergies that cause symptoms”. The 
applicant submits that Dr. T appears to 

be skeptical of the idea that a 
considerable segment of the population 
have symptoms due to food allergies, a 

central tenet of Environmental Medicine. 
However, the passage quoted is 
immediately followed in the text by the 

following: 
 

In other instances, a vegetarian-type 

diet may modestly improve the signs 
and symptoms of inflammation. But 
medical research continues in this 

area. I don’t think we’ve heard the 
last word on dietary manipulation. 

 

At the outset of the penalty hearing, Dr. 
Krop raised an objection to Dr. T on the 
basis of a reasonable apprehension of 

bias. The Committee did not err in 
dismissing the objection. Dr. T’s 
comments dealt with the treatment of 

arthritis by alternative medicine; as a 
physician he is entitled to have views and 
opinions in his area of expertise. We find 

his comments could not raise reasonable 
apprehension of bias on the part of a 
reasonably informed bystander. 

 
Other allegations of bias, including 
excessive questioning by the panel members 

were also dismissed. 
 
Other allegations of abuse of process were 

also dismissed. 
 
Regulators should take comfort that despite 

the increasing legalization of the discipline 
process, that there is still a general sense of 
deference that protects the exercise of 

discretion in many cases. Defence counsel 
are wise to retain technical arguments for 
the truly serious breaches of legal fairness, 

as these objections rarely succeed and 
detracts from one’s defence on the merits. 
Discipline tribunals can take comfort that 
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some common grounds of legal challenges 
to their process have been significantly 

narrowed. 


