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A number of readers have asked to reprint 
articles in their own newsletters.  Our policy 
is that readers may reprint an article as 
long as credit is given to both the 
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copy of the issue of the newsletter which 
contains a reprint from Grey Areas. 

 

COMMENCING HEARINGS AND 

QUALITY ASSURANCE PROCESSES 

 

Two quite recent decisions deal with the 

initiation of proceedings. It is not surprising 

that members often challenge the initiation 

of proceedings because, if the 

commencement of the proceedings was 

faulty, everything that occurs afterwards is 

invalid. In both cases, the member was 

unsuccessful. 

 

In Piller v. Association of Ontario Land 

Surveyors (Ontario Court of Appeal, June 

18, 2002) Mr. Piller challenged a number of 

aspects of the commencement of the 

discipline hearing against him.  

 

 Mr. Piller objected to the decision by the 

Discipline Committee to defer making a 

ruling on his preliminary and 

jurisdictional arguments until after the 

hearing was held on the merits. 

Tribunals sometimes decide that rather 

than make a ruling it will await the 

completion of the remainder of the 

hearing. This may be done out of 

convenience and efficiency to finish the 

hearing quickly and then to deliberate on 

everything at once. It may be done to see 

if a difficult preliminary issue is really 

necessary to decide or whether it can be 

avoided because the tribunal is deciding 

the matter on other, independent 

grounds. In any event, the lower court 

determined that since no decision had 

been made, no appeal could be launched. 

 Mr. Piller objected to the Discipline 

Committee proceeding with only two 

members when the quorum was three 

members. As discussed in our July 2001 

issue of Grey Areas, the lower court 

permitted the two remaining members of 

the panel to proceed with the hearing 

because of the saving provision. 

 The delays of these challenges resulted 

in the term of office of one of the 

members of the panel to run out. So the 

question before the Court of Appeal was 

whether he could continue to sit to 

complete the hearing. Again, there were 

saving provisions in both the Surveyors 

Act and the Statutory Powers Procedure 

Act which permitted a panel member to 

complete a hearing “where the hearing is 

commenced” or where the panel member 

had “participated in a hearing”. The 

issue was whether these tests had been 

met because no evidence had yet been 

heard on the merits; there had only been 

preliminary motions to date. 

 

The court found very little guidance from 

past case law as to whether the hearing had 
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commenced. The court concluded that the 

hearing had commenced because the sole 

purpose of the Discipline Committee was to 

deal with the referral and this task included 

all aspects of the case, including preliminary 

motions. Besides, evidence had been heard 

on the motion. Looking at the purpose of the 

process, the relevant phrases should not be 

interpreted in a technical manner. 

 

One of the Justices went on to look at the 

criminal case law on the commencement of 

hearings. She stated: “in my view, in many, 

although not all, respects discipline 

committee proceedings are more aptly to be 

compared with criminal or quasi-criminal 

proceedings than with civil trials. This is 

particularly so when matters of procedural 

fairness or natural justice are engaged.” 

She concluded that the hearing had 

commenced even on the basis of the 

criminal law cases. However, she 

commented on the fact that the Discipline 

Committee had not formally taken Mr. 

Piller’s plea of whether he accepted or 

contested the allegations. She concluded it 

was obvious in this case that he contested 

the allegations. However, given this 

guidance, Discipline Committees should be 

sure to ask the member, as soon as the 

formal allegations are filed, whether he or 

she accepts the allegations as correct. 

 

The Piller case can be found at 

www.ontariocourts.on.ca/decisions/2002/ju

ne/pillerC37125.htm. 

 

The second recent decision is Tran v. 

Health Professions Appeal and Review 

Board (Ontario Divisional Court, June 21, 

2002). The Board reviews decisions of the 

Complaints Committees of the health 

colleges. In this case, children of a patient 

complained to the College of Nurses of 

Ontario about the nursing care of their 

mother. The Complaints Committee took 

no action in respect of some of the concerns 

and issued cautions in respect of the 

remainder of them. The Board directed the 

Complaints Committee to refer the 

complaints to the Quality Assurance 

Committee of the College. Among other 

things, the Quality Assurance Committee 

conducts general assessments of a 

member’s competence to practise and can 

require the member to remediate any 

identified areas of concerns. Quality 

Assurance is non-disciplinary, although it 

can result in some educational obligations 

for members. 

 

On a review, the Board has most of the 

powers of the Complaints Committee. 

Because of the peculiar history of the 

Regulated Health Professions Act, there is 

no express provision permitting the 

Complaints Committee to refer a member 

to the Quality Assurance Committee. 

However, the statute does say that the most 

serious sexual abuse matters cannot be 

referred to the Quality Assurance 

Committee which, by inference, suggests 

that other matters can be. The Divisional 

Court examined the purpose of the 

complaints system and found that the 

Regulated Health Professions Act promotes 

an intermediate disposition of complaints 

between taking no action and referral to 

discipline. It concluded that the clear 

inference of the statute was to permit 

referrals to the Quality Assurance 

Committee. 

 

The Divisional Court also dismissed the 

procedural concern raised by the nurse. 

Neither the nurse nor the complainants had 

asked for a referral to the Quality 

Assurance Committee nor had the Board 

raised the possibility of such a direction 
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with them during the review. The 

Divisional Court held that, since the 

member’s right to practise was not at stake, 

the Board’s direction was remedial, not 

disciplinary. The high level of procedural 

safeguards at discipline did not apply. 

Referral to the Quality Assurance 

Committee was a possibility in the statute 

and, if the parties had submissions to make 

about it, they should have made them. 

 

These cases reinforce the general approach 

of the courts of permitting legal processes 

to finish rather than interfering with them 

midstream. 

 


