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Flexibility In Investigations 

 

As the complaints and discipline 

processes become increasingly legalized 

(and in many cases criminalized), self-

regulators have faced reduced flexibility 

in dealing with misconduct concerns. 

For example, must the investigation and 

screening process follow a set procedure 

in every case? A recent decision of the 

Ontario Divisional Court has restored 

confidence that courts will permit some 

leeway in the handling of such matters. 

On March 8, 2002, Ontario’s second 

highest court decided Butterworth and 

College of Veterinarians of Ontario. 

 

Alternative Methods of Proceeding 

 

Dr. Butterworth was alleged by a then 

employee to have acted in a somewhat 

bizarre fashion in respect of some of his 

patients. The College of Veterinarians, 

like many regulators, has three distinct 

methods of inquiring into allegations: 

 

 A formal complaints process 

involving an exchange of 

correspondence between the 

practitioner and the continuing 

involvement of the complainant. 

This mechanism is overseen by the 

Complaints Committee. 

 A formal investigation, often called a 

Registrar’s investigation, by a 

specially appointed investigator. The 

investigation is reported to the 

Executive Committee which also has 

the power to refer the allegations to 

discipline. 

 An incapacity inquiry into 

allegations that the member may be 

suffering from an illness (typically 

an addiction or a mental illness) that 

has the potential to interfere with 

professional judgment. Typically an 

incapacity inquiry is conducted by a 

board of inquiry, which also reports 

to the Executive Committee. 

 

At one point, the College of 

Veterinarians went down the incapacity 

route. When the report of the board of 

inquiry suggested that there may not be 

a medical explanation for the alleged 

conduct, the Executive Committee 

referred the matter to discipline. Dr. 

Butterworth challenged the referral on 
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the basis that having chosen the 

incapacity route that the regulator 

should not be able to change streams if 

the evidence to support that concern was 

not present. Also, it was suggested that 

the Complaints Committee procedure 

had been by-passed. This by-pass was 

significant because the formal 

requirement for a written notice to Dr. 

Butterworth had not been complied 

with, at least initially. Rather, the 

member had been interviewed and then, 

near the end of the investigation, been 

given a copy of the entire investigation 

report. 

 

The Divisional Court confirmed 

comments made in previous cases that 

regulators do not have to choose only 

one route of investigation and referral 

(with invalidity facing any incorrect 

choice). Rather, each route of 

investigation was available to the 

regulator as they each provided an 

independent authority to refer a matter 

to discipline. If the evidence turned out 

to favour another route, that route could 

then be followed. 

 

This decision is important for regulators 

who choose to deal with a concern 

outside of the complaints system in 

certain circumstances. For example, 

there may be other proceedings already 

in process and going through the 

Executive Committee route can result in 

a rapid referral to discipline so that 

everything can be dealt with at once. 

Sometimes there are already existing 

proceedings before the Executive 

Committee and it does not make sense 

to have parallel investigations ongoing. 

Occasionally a complaint suggests a 

wide-ranging concern about the 

member’s practice (particularly if there 

is other information available to the 

regulator) and a more general 

Registrar’s investigation is called for. 

There are also situations where a matter 

is quite sensitive (e.g., concerns of 

violence or suicide or a legitimate 

concern that prior notice will result in 

altering of records) requiring a more 

flexible approach than is usually 

provided through a formal Complaints 

Committee process. 

 

This flexibility appears to be acceptable 

to the courts so long as the ultimate 

process is fair at the end of the day. For 

example, if the matter is not ultimately 

referred to discipline options for a 

regulator to consider include obtaining 

the consent of the complainant (and, 

where appropriate, the member) to the 

alternate disposition or returning the 

matter to the Complaints Committee 

eventually to deal with the matter so that 

the rights of review for the participants 

are available. 

 

Procedural Fairness for Investigations 

 

Dr. Butterworth also argued that he had 

not received the full degree of 

procedural fairness that is expected once 

a matter is referred to discipline. The 

Divisional Court affirmed a line of cases 

that states that members of regulated 

professions are not entitled to the same 
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degree of procedural protections as they 

are after a matter has been referred to 

discipline. Investigators do not make 

determinations, but simply report the 

factual results of the investigation to 

others who then decide if a discipline 

hearing will occur. In particular, 

 

 Prior notice of an investigator’s visit 

to the member is not always 

required. 

 Members are not required to be 

advised of their right to a lawyer 

during an investigation. 

 Progressive disclosure of the 

information against the member 

during the course of the investigation 

is acceptable. 

 

Bias During an Investigation 

 

An allegation of bias on the part of the 

investigator was made by Dr. 

Butterworth. The details of the alleged 

bias are not set out in the court decision, 

but they appear to be related to the prior 

knowledge and views of the 

investigator. The Divisional Court 

indicated that the test for appearance of 

bias is much more flexible at the 

investigative and referral stage than at 

the discipline hearing stage. Citing 

Newfoundland Telephone Co. v. 

Newfoundland (Board of Commissioners 

of Public Utilities) (1992), 89 D.L.R. 

(4th) 289 (S.C.C.), the court held that 

only if the investigative and screening 

bodies had “a mind so closed that any 

submissions would be futile” would 

there be bias. 

 

This flexibility is important because 

investigators and screening bodies are 

often exposed to information about prior 

incidents involving members. They also 

have to make various assessments along 

the way (e.g., as to whether additional 

investigative steps must be taken, 

whether steps are necessary to verify a 

member’s explanation, and whether 

unusual investigative techniques are 

required (e.g., undercover clients)). It is 

difficult to make these assessments if 

one has to worry about not creating an 

appearance of bias. 

 

However, it would be prudent for all 

those involved in the investigation and 

screening of complaints to refrain from 

expressing any personal opinion or 

tentative views about the matter except 

as required in their official reports and 

decisions. 

 

The court went further, indicating that 

even at the discipline stage, mere 

knowledge of prior misconduct 

allegations would not disqualify a 

disciplinary tribunal. This is particularly 

important for professional self-

regulation where a committee dealing 

with a matter might well have prior 

contact or prior knowledge of a member 

who has come before the regulator on a 

frequent basis. 

 

Staff Involvement 

 

Another interesting, if cryptic, comment 

related to the presence of the senior staff 
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of the regulator (here, the Registrar) 

during an inquiry, in particular during 

an interview of the member. Apparently 

the concern was that the Registrar may 

have influenced the persons charged 

under the statute to conduct the inquiry. 

The Divisional Court held that the mere 

presence of the Registrar at an interview 

was not improper. He did not participate 

in the interview and was there only to 

assist the functioning of the inquiring 

body. 

 

Staff frequently attend meetings of 

investigative and screening bodies and it 

would appear that this practice can 

continue. However, it would be prudent 

for staff attending such meetings to act 

in a truly supportive role and not to take 

over the job of the body officially 

designated by statute to investigate or 

screen the matter. 

 

Please note that this decision has just 

been released by the Divisional Court 

and that Dr. Butterworth has indicated 

that he will appeal the decision. 


