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FOR MORE INFORMATION 
This newsletter is published by Steinecke Maciura LeBlanc, 
a law firm practising in the field of professional regulation.  
If you are not receiving a copy and would like one, please 
contact: 

Richard Steinecke 
Steinecke Maciura LeBlanc 

Law Chambers, University Centre 
Suite 2000, 393 University Avenue 

Toronto, Ontario  M5G 1E6 
Telephone:  416-626-6897 Facsimile:  416-593-7867 

E-Mail:  rsteinecke@sympatico.ca 

 

Grey Areas is also available on QuickLaw 
(“GANL”) the comprehensive Canadian 
legal electronic database [for more 
information, call 1-800-387-0899] 

 

WANT TO REPRINT AN ARTICLE 
A number of readers have asked to reprint 
articles in their own newsletters.  Our policy 
is that readers may reprint an article as 
long as credit is given to both the 
newsletter and the firm.  Please send us a 
copy of the issue of the newsletter which 
contains a reprint from Grey Areas. 

 

Complaints Cases That Have Withstood 

the Test of Time 
 

What are the three most significant cases on 

how to handle a complaint? After pondering 

that question, it was interesting that in our 

selection two of the cases are more than 20 

years old and the other is 10 years old. Also, 

none of these decisions come from the 

Supreme Court of Canada or from a Court of 

Appeal. All three cases are from the Ontario 

Divisional Court, which specializes in 

appeals and reviews from administrative 

tribunals. 

 

The oldest case is Re Creery and College of 

Nurses of Ontario (1978), 86 D.L.R. (3d) 

153. An employer reported a registered 

nursing assistant to the regulatory body 

because of medication errors. The report 

was mandatory under the legislation. Some 

specific errors were mentioned, although the 

employer also indicated that her 

employment was terminated for “consistent 

medication errors”. The main focus of the 

case was whether a mandatory report 

required under the legislation could be 

treated as a complaint. The court held that it 

was clear from all of the correspondence 

that while the employer was making a 

mandatory report, it also wished to make a 

complaint. The court saw nothing wrong 

with the employer doing both at the same 

time. Regulators often receive expressions 

of concern where it is unclear whether they 

are formal complaints. Creery suggests that 

the answer depends to a large extent on the 

intention of the person raising the concern. 

Sometimes asking the person what their 

intent was will solve the issue. 

 

Perhaps even more interesting is the second 

point raised in the case. The registered 

nursing assistant argued that the 

investigation went beyond the scope of the 

complaint. Rather than simply looking at the 

specific medication errors mentioned in the 

complaint, the College investigated her 

general medication practices. It was argued 

that the College lost jurisdiction by 

exceeding the bounds of the complaint. The 

Divisional Court held that the complaint was 

worded sufficiently broadly that it captured 

her medication practices. The Court went on 

to suggest that where a complaint is of a 

particular type of conduct, one can 

investigate whether there were other 

examples of similar conduct. For example, it 

would be useful to know if the incident was 

an isolated event, or whether it was part of a 

pattern of conduct. However, other types of 

misconduct (e.g., rudeness, billing practices) 

could not be investigated. Since Creery, a 

whole line of cases have reinforced this 
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distinction, suggesting that Regulators can 

investigate matters incidental to or providing 

context for an investigation. But, regulators 

cannot use a complaint to justify an 

investigation of a practitioner’s entire 

practice. (Having said that, many regulators 

have non-complaints processes for dealing 

with broader practice concerns.) 

 

A year later, the Divisional Court provided 

further guidance to the complaints process in 

Re Matheson and College of Nurses of 

Ontario (1979), 27 O.R. (2d) 632. The 

major focus of this case was whether 

administrative deficiencies fall within the 

definition of “incompetence”, or whether 

incompetence had to involve direct client 

interactions. (It concluded the latter.) 

However, at the end of the decision, the 

Court suggested that the Complaints 

Committee should look beyond simply 

dismissing a complaint or referring it to 

discipline. It stated: 

 

It should consider being more 

flexible in its approach to its 

function. It seems to us that the 

purpose of the creation of the 

complaints committee is to perform 

as a kind of screening agency. Its 

power to refer should be used only 

sparingly, where it feels a serious 

case is involved. Our view is that the 

Discipline Committee has rather 

restricted functions, either to find 

someone guilty of professional 

misconduct or incompetence, both 

being very grave conclusions. Even 

though the sanctions that it may 

employ include relatively minor 

ones, the mere fact that a nurse 

comes before the Discipline 

Committee is a serious sanction in 

itself…. [I]t is hoped that the 

contours of the operation of the 

various committees will ultimately 

be clarified so that the College of 

Nurses will continue to supervise 

nurses in the effective and 

responsible manner it has always 

done and continues to do. 

 

This often-cited passage has significant 

implications. Regulators do not have to send 

every potential case of misconduct or 

incompetence to discipline. It is possible to 

deal with what might technically be 

disciplinable behaviour in another fashion. 

Regulators have become increasingly 

“flexible” over the years. Some options 

pursued by many regulators include the 

following: 

 

1. advice, warning, cautions or other 

educational measures to remind and 

assist members to avoid behaviour that 

causes complaints. Some are in writing 

and some are delivered in person. 

2. mediation, alternate dispute resolution 

and other forms of negotiated 

dispositions. 

3. soliciting an acknowledgement and 

undertaking from a practitioner in return 

for taking no further action on the 

complaint. Typically these “A & U’s” 

are in writing and involve courses, 

mentoring and other educational steps 

followed by an assessment of the 

member’s practice in the affected area. 

So long as the undertaking is 

successfully completed, the matter ends. 

If the undertaking is breached, it is often 

the breach that is acted upon rather than 

the original complaint. 

4. referral to non-disciplinary processes. 

For example, many regulators have 

quality assurance programs. Members 

can be steered into these non-punitive 

programs to enhance their performance 

in the area of concern. 
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All of these sorts of dispositions are made 

without any finding of wrongdoing, which, 

of course, is not open to a screening 

committee. However, they may be effective 

methods of dealing with concerns without 

employing the serious and relatively severe 

disciplinary process. 

 

The most recent case is Brett v. Board of 

Directors of Physiotherapy (1992), 9 O.R. 

(3d) 613. While Brett deals with a number 

of issues, it also addressed the test to be 

applied by a screening committee when 

deciding whether to refer a matter to 

discipline. The difficulty that many 

regulators have is that the screening 

committee is tempted to weigh the 

credibility of the evidence. That is a job for 

the Discipline Committee that hears 

evidence, not a screening body. On the other 

hand, Matheson requires some assessment of 

the various options. How can the screening 

body assess options without making 

disciplinary findings? The court proposed a 

two-part test: 

 

1. Is there sufficient evidence which, if 

unanswered, could give rise to a finding 

of misconduct? This analysis does not 

require a weighing of credibility. Rather, 

one assumes that the information against 

the practitioner is believable for the 

limited purpose of deciding whether 

there is a case that might meet the onus 

of proof upon the Regulator. If there is 

no such “prima facie” case, then there is 

no use even considering a referral to 

discipline. Today some screening 

committees might even go so far as to 

assess whether there is a “reasonable 

prospect of success” at discipline, to use 

terminology from the criminal system. 

If, and only if, the answer to question 1 

is yes does one go on to the second 

question. 

2. Is the case an appropriate one in all of 

the circumstances to send on for a 

hearing? At this stage, one sets aside the 

assumption, made above, that the 

complainant will be believed. The 

screening committee also dispels any 

views as to the strengths or weaknesses 

of the evidence. Rather, it focuses on 

whether the allegations are serious, 

requiring a hearing by their very nature, 

or whether an alternative other than 

discipline would protect the public 

interest. If the allegations do not involve 

dishonesty or breach of trust, something 

less than discipline will often be 

appropriate. The screening committee 

would also examine the nature of the 

practitioner’s response (is he or she 

learning through this experience) and 

whether there have been similar 

concerns in the past. Other consequences 

or punishments that the practitioner may 

have already received (e.g., loss of job, 

criminal conviction) might also be 

considered. 

 

The Brett case is also important in that it 

contemplates investigative bodies using 

flexible and innovative investigative 

techniques where appropriate. In that case, 

undercover clients were employed 

successfully. 

 

Over the years, these decisions have guided 

many screening committees in their difficult 

tasks. 

 

These and other issues will be discussed at 

the upcoming “How to Handle a Complaint” 

workshop on April 22, 2002. For more 

information about this session see the 

attached brochure. 


