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FOR MORE INFORMATION 
This newsletter is published by Steinecke Maciura LeBlanc, 
a law firm practising in the field of professional regulation.  
If you are not receiving a copy and would like one, please 
contact: 

Richard Steinecke 
Steinecke Maciura LeBlanc 

Law Chambers, University Centre 
Suite 2000, 393 University Avenue 

Toronto, Ontario  M5G 1E6 
Telephone:  416-626-6897 Facsimile:  416-593-7867 

E-Mail:  rsteinecke@sympatico.ca 

 

Grey Areas is also available on QuickLaw 
(“GANL”) the comprehensive Canadian 
legal electronic database [for more 
information, call 1-800-387-0899] 

 

WANT TO REPRINT AN ARTICLE 
A number of readers have asked to reprint 
articles in their own newsletters.  Our policy 
is that readers may reprint an article as 
long as credit is given to both the 
newsletter and the firm.  Please send us a 
copy of the issue of the newsletter which 
contains a reprint from Grey Areas. 

 

Freedom of Association 

 

One of the fundamental freedoms under 

the Charter of Rights and Freedoms is the 

freedom of association. The implication of 

this freedom for professional and industry 

regulators has yet to be explored in any 

detail. Most of the cases dealing with this 

protection to date have reviewed 

restrictions on multi-provincial law firms 

(see for example: Black v. Law Society of 

Alberta (1989), 58 D.L.R. (4th) 317 

(S.C.C.). 

 

There are a number of other areas where 

the freedom of association might render 

overly restrictive provisions of regulators 

invalid. 

 

1. Personal or sexual relationships with 

clients. While the courts have 

recognized the potential harm of sexual 

abuse in many contexts, they have also 

been willing to invalidate overreaching 

provisions: A.B. v. College of 

Physicians, 2001 PESCTD 75 

(however, as noted in the September 

issue of Grey Areas, the court relied 

upon section 7, not section 2 of the 

Charter of Rights and Freedoms in that 

case). 

 

2. Conflict of interest rules that prohibit 

or unduly restrict practitioners from 

practising in association with members 

of other professions or commercial 

businesses and fee splitting with 

landlords. The rationale for these 

provisions is that if others have 

influence over practitioners that they 

will pressure practitioners to 

compromise their professional 

standards. Courts have recognized this 

concern as a valid one, but are 

increasingly scrutinizing whether the 

breadth of the prohibitions are 

reasonably necessary to achieving 

these goals. Costco Wholesale Canada 

Ltd. v. British Columbia Assn. of 

Optometrists, [1998] B.C.J. No. 646. 

 

3. With the increasing ability of 

practitioners to incorporate their 

practices, issues will undoubtedly arise 

as to how restrictive the ownership and 

management rules on these 

corporations should be. There is a 

concern that overly restrictive 

provisions dealing with the business 

aspect of the practice may not be 

authorized and might even be contrary 

to a broad interpretation of freedom on 
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association rights: Brown v. Alberta 

Dental Association, [1999] A.J. No. 

1061. 

 

These decisions have varied in their 

approach as to how broad the freedom of 

association should be. Some cases have 

taken a narrow approach, suggesting that 

the provision only protects the right to 

associate and does not protect the activities 

of the association: Canadian Egg 

Marketing Agency v. Richardson, [1998] 3 

S.C.R. 157 For example, one does have 

the right to form a union, but that does not 

mean that the right to strike are protected 

by the freedom of association. 

 

On December 20, 2001, the Supreme 

Court of Canada released a major decision 

that appears to expand the scope of the 

fundamental Charter freedom of 

association and to dilute somewhat the 

narrower Egg Marketing approach. While 

the actual decision in Dunmore v. Ontario 

(Attorney General), 2001 SCC 94 dealt 

with the unionization of farm workers, its 

general principles will undoubtedly be 

applied to the regulation of professions 

and industries.  

 

The Ontario legislation in issue excluded 

farm workers from the provincial labour 

relations legislation. While this did not 

prevent farm workers from forming a 

union outside of the legislation, the union 

would have none of the protections or 

recognitions afforded by statute to other 

unions. There was evidence before the 

court indicating that because of the nature 

of farm workers (spread in fairly small 

numbers across numerous farms) and the 

history of anti-union activities by farm 

owners, the exclusion from the provincial 

statute effectively prevented any sort of 

union organizing. 

 

Under the narrow approach to the 

interpretation of the freedom of 

association, the “under-inclusion” of farm 

workers in a statutory initiative would not 

be reviewable under the Charter of Rights 

and Freedoms. However, the Supreme 

Court rephrased the protection as follows: 

 

In my view, the activities for which 

the appellants seek protection fall 

squarely within the freedom to 

organize, that is, the freedom to 

collectively embody the interests of 

individual workers.  Insofar as the 

appellants seek to establish and 

maintain an association of 

employees, there can be no 

question that their claim falls 

within the protected ambit of s. 

2(d) of the Charter.  Moreover, the 

effective exercise of these freedoms 

may require not only the exercise in 

association of the constitutional 

rights and freedoms (such as 

freedom of assembly) and lawful 

rights of individuals, but the 

exercise of certain collective 

activities, such as making majority 

representations to one’s employer.  

These activities are guaranteed by 

the purpose of s. 2(d), which is to 

promote the realization of 

individual potential through 

relations with others, ….  

(Emphasis added) 

 

It is notable that the collective association 

in issue here was not a political one, but 

rather was an economic, self-interested 

one. The majority of the Court quoted 

Dickson C.J., who noted in the Alberta 
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Reference, [1987] 1 S.C.R. 313 that 

“[w]ork is one of the most fundamental 

aspects in a person’s life, providing the 

individual with a means of financial 

support and, as importantly, a contributory 

role in society”. 

 

The majority of the Court went on to 

analyze the effect of the statutory 

exclusion. The Court was not prepared to 

accept as a justification for the inability to 

unionize farm workers that this was a 

result of private actions by farm owners 

rather that the legislation omission itself. 

The Court looked at the historic reality of 

the decision to exclude farm workers. It 

concluded that the exclusion does: “not 

simply allow private circumstances to 

subsist; it has reinforced those 

circumstances by excluding agricultural 

workers from the only available channel 

for associational activity…. The most 

palpable effect of [the legislation] is, in my 

view, to place a chilling effect on non-

statutory union activity.  By extending 

statutory protection to just about every 

class of worker in Ontario, the legislature 

has essentially discredited the organizing 

efforts of agricultural workers.”. 

 

The general purpose of promoting “the 

realization of individual potential through 

relations with others” would be 

compromised by overly restrictive 

provisions by regulators in the areas 

described above. For example, a 

prohibition against any kind of personal 

relationship with a former client might 

over reach. A rule excluding any kind of 

business arrangement with a non-member 

of the profession might go too far. The key 

here is over-reaching. Reasonable or 

justified prohibitions would be acceptable. 

However, statutory provisions or 

regulations that are over-inclusive in their 

prohibitions or under-inclusive in their 

protections are likely to be affected, 

particularly if there is some evidence that 

they have the effect of preventing suitable 

collective organizations from forming. 

 


