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FOR MORE INFORMATION 
This newsletter is published by Steinecke Maciura LeBlanc, 
a law firm practising in the field of professional regulation.  
If you are not receiving a copy and would like one, please 
contact: 

Richard Steinecke 
Steinecke Maciura LeBlanc 

Law Chambers, University Centre 
Suite 2000, 393 University Avenue 

Toronto, Ontario  M5G 1E6 
Telephone:  416-626-6897 Facsimile:  416-593-7867 

E-Mail:  rsteinecke@sympatico.ca 

 

Grey Areas is also available on QuickLaw 
(“GANL”) the comprehensive Canadian 
legal electronic database [for more 
information, call 1-800-387-0899] 

 

WANT TO REPRINT AN ARTICLE 
A number of readers have asked to reprint 
articles in their own newsletters.  Our policy 
is that readers may reprint an article as 
long as credit is given to both the 
newsletter and the firm.  Please send us a 
copy of the issue of the newsletter which 
contains a reprint from Grey Areas. 

 

Liability of Regulators for Negligence 

 

Regulators are being sued with increasing 

regularity. In the last few years, there have 

been a number of cases that assailed the 

traditional protection offered to regulators. 

Some of the arguments distinguishing past 

immunity cases have been quite creative. 

However, on November 16, 2001, the 

Supreme Court of Canada released two 

decisions that will make it difficult for these 

new assaults on regulators to succeed unless 

bad faith is shown. In Cooper v. Hobart, 

2001 SCC 79, and Edwards v. Law Society 

of Upper Canada, 2001 SCC 80, the Court 

rendered unanimous judgments dealing with 

the issue of the liability of professional and 

industry regulators. 

 

In Cooper, a mortgage broker took money 

from about 3000 investors and then failed to 

secure them with appropriate mortgages. 

The investors were out approximately 182 

million dollars. The investors asserted that 

by August 28, 1996, the regulator was aware 

of serious violations of the Act committed 

by the mortgage broker but that it failed to 

suspend its mortgage broker’s licence until 

October 3, 1997, and failed to notify 

investors that the mortgage broker was 

under investigation. According to the 

investors, if the regulator had taken steps to 

suspend or cancel the mortgage broker’s 

licence at an earlier date, the losses suffered 

by the investors would have been avoided or 

diminished. 

 

The Supreme Court held that no cause of 

action was raised for two reasons. First, 

even though the harm to the investors was 

reasonably foreseeable, the regulator did not 

have a relationship of proximity to the 

investors to look out for their interests. 

Under the statute, the regulator had to weigh 

other obligations as well, including ensuring 

that the mortgage markets were efficient. It 

would be impossible to achieve these 

competing goals if the duty to individual 

investors predominated. In the Court’s own 

words: 

 

The Registrar must balance a myriad 

of competing interests, ensuring that 

the public has access to capital 

through mortgage financing while at 

the same time instilling public 

confidence in the system by 

determining who is “suitable” and 

whose proposed registration as a 

broker is “not objectionable”. All of 

the powers or tools conferred by the 

Act on the Registrar are necessary to 

undertake this delicate balancing. 

Even though to some degree the 
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provisions of the Act serve to protect 

the interests of investors, the overall 

scheme of the Act mandates that the 

Registrar’s duty of care is not owed 

to investors exclusively but to the 

public as a whole. 

 

The second issue was whether there were 

overriding policy interests that weighed 

against finding the regulator accountable 

financially for negligent regulation. The 

Court commented that these policy 

considerations suggested that the regulator 

should not be liable, including: 

 

 The decision to suspend has both 

policy and quasi-judicial elements, 

not the least of which is fairness to 

the mortgage broker. Finding 

liability would be inconsistent with 

the making of that type of decision. 

 The decision involves the exercise of 

discretion for which deference, not 

second-guessing, has to be shown. 

 “Further, the spectre of 

indeterminate liability would loom 

large if a duty of care was 

recognized as between the Registrar 

and investors in this case. The Act 

itself imposes no limit and the 

Registrar has no means of 

controlling the number of investors 

or the amount of money invested in 

the mortgage brokerage system.” 

 “To impose a duty of care in these 

circumstances would be to 

effectively create an insurance 

scheme for investors at great cost to 

the taxpaying public [or the 

profession funding the regulator]. 

There is no indication that the 

Legislature intended that result.” 

 

Thus, the action was struck out without the 

necessity of going to trial. 

 

In Edwards v. Law Society of Upper 

Canada, 2001 SCC 80, the victims had 

invested in a gold delivery fraud. A 

solicitor’s trust account had been used to 

hold funds to pay for the non-existent gold. 

The investors sued the Law Society, the 

regulator for lawyers in Ontario, for 

negligent investigation of the trust fund 

irregularities and a failure to warn the 

investors when first notified of the improper 

use of the trust account. The Court applied a 

similar analysis as in the Cooper case and 

reached the same result, striking out the 

legal action without the necessity of a trial.  

 

A significant factor for the Court in that case 

is that the Law Society enjoyed a statutory 

immunity from legal proceedings for actions 

taken in good faith. That provision indicated 

that the Law Society was not intended to 

have a private duty of care to the investors. 

 

Both of these cases were negligence cases. 

However, the reasoning in those cases will 

almost certainly lead to a similar result in 

claims that a regulator had a fiduciary duty 

to individual members of the public or the 

profession. Similarly, claims for a non-

deliberate breach of the Charter of Rights 

and Freedoms will likely also fail. Section 1 

of the Charter permits breaches of other 

provisions of the Charter where “reasonable 

limits prescribed by law as can be 

demonstrably justified in a free and 

democratic society”. Policy or discretionary 

decisions appear to be protected where the 

regulator acted in good faith. 

 

Regulators should not cancel their errors and 

omissions liability insurance policies as a 

result of these cases. However, they are 

entitled to breathe a sigh of relief and, 

perhaps, ask for lower premiums. 


