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Transparency 
 

“Transparency” is one of the leading buzzwords in regulation today. However, regulators who 

treat it as simply a meaningless term may be in for a surprise. 
 

There have been a number of high profile scandals that have captured media attention about whether professional 

regulators need to be disclosing more about their operations. In England, the media scrutiny and public outcry has 

rocked the very foundations of self-regulation for physicians and lawyers. One case involved Richard William Neale, 

an obstetrician and gynaecologist whose registration in Ontario was revoked after the death of one his patients and 

allegations of inappropriate judgment and skill. He was permitted to practise in England and had numerous 

unsatisfactory surgical outcomes. There were other cases involving other physicians in which concerns about 

practitioners had been quietly tolerated by the medical establishment for years only for the full story to become public 

with cries of cover-up. 

 

This past spring, there was a series of articles in the Toronto Star that focused on the College of Physicians and 

Surgeons of Ontario. While there was discussion of some particular cases, the main theme of the articles was that the 

College provided insufficient information to the public about its handling of complaints and investigations. The series 

highlighted the bold steps taken in Massachusetts where detailed information about all physicians, including a history 

of complaints and malpractice claims, is available on the internet. It is somewhat ironic that the College of Physicians 

and Surgeons of Ontario had been asking for legislative amendments to permit greater openness for years. 

 

Traditionally, statutes regulating professions and industries have required that all information be kept confidential 

unless certain strict exceptions applied. Generally, these exceptions would only permit disclosure of information if, 

 

 Consent of all affected parties were given; 

 Disclosure was necessary to administer the legislation (e.g., during the course of an investigation, witnesses 

must be told something about the complaint under review, although there is potential in this exception to 

other types of public access), 

 A finding had been made after a hearing, or 

 A restriction on the member’s registration or licence had been made (e.g., by the Registration Committee 

restricting practise to certain areas). 

 

However, there has been a trend over the past decade or two towards greater openness. These incremental steps 

include the following: 

 

 Discipline hearings have generally become public since the advent of the Charter of Rights and Freedoms in 

the early 1980’s. 

 Policy debates at Council or Board meetings are conducted in public at most regulators these days. 
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 Reviews of complaints before independent bodies (e.g., Licensing Appeal Tribunal, Health Professions 

Appeal and Review Board) have been public for years. 

 Administrative authorities established by the predecessor of the Ministry of Consumer and Business Services 

in Ontario almost five years ago were required to negotiate an Access and Privacy Code acceptable to the 

government. 

 In recent years, some professions are required to publish, in advance of a discipline hearing, the identity of 

the member and a summary of the allegations. 

 

Many of these changes were initially met by fierce resistance when introduced. However, they now have become 

accepted as standard operating procedure by many regulators. More change is coming. For example: 

 

 Last month, a Health Professions Regulatory Advisory Council (“HPRAC”) report was released 

recommending public access to informal cautions of members, the results of Alternate Dispute Resolutions, 

referrals to the usually confidential Quality Assurance Committee and other information held by health 

profession regulators. HPRAC also recommended that a review be initiated to determine whether other 

member-specific information, such as criminal convictions and malpractice claims ought to be collected and 

disclosed by heath regulators. 

 On June 27, 2001, a private member’s Bill was introduced in Ontario entitled Ethics and Transparency in 

Public Matters Act, 2001. It requires certain regulators to hold open Council meetings, publish minutes of 

those meetings, develop rules for public notice of meetings of the bodies and of their committees, and to 

appoint a compliance officer to ensure compliance with the rules. The reference to committees is ambiguous 

and could refer to Complaints Committees and Quality Assurance Committees, which are generally secret. 

The legislation only expressly refers to health profession regulators, although its scope could be expanded by 

regulation. 

 Word has it that the Ontario government will introduce, possibly before Christmas, a Personal Information 

Privacy Act which will require regulators (who collect personal information about members and, indirectly, 

their clients) to provide access to personal information to those against whom it was collected. This Bill may 

breach one of the last bastions of secrecy for regulators: their investigative files. There will likely be some 

exceptions made preserving confidentiality of information during an investigation. However, once the 

investigation is completed, access must generally be provided. If the information is incorrect, a procedure 

will be in place to deal with request to correct the information. The Privacy Commissioner will probably have 

the power to challenge a regulator’s refusal to provide access or consider a proper request to correct 

misinformation. 

 

Regulators are probably well advised not to resist all change towards “transparency”, but to manage and even lead in 

the change. An acceptable access and privacy regime is more likely to result if the regulator introduces it voluntarily, 

before the government or public opinion forces it upon the regulator. Such a voluntary system can have positive 

aspects for members (e.g., public access to the training, areas of practice and accomplishments of members) as well as 

information that members might prefer not to share (e.g., their complaints history). 

 


