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FOR MORE INFORMATION 
This newsletter is published by Steinecke Maciura LeBlanc, 
a law firm practising in the field of professional regulation.  
If you are not receiving a copy and would like one, please 
contact: 

Richard Steinecke 
Steinecke Maciura LeBlanc 

Law Chambers, University Centre 
Suite 2000, 393 University Avenue 

Toronto, Ontario  M5G 1E6 
Telephone:  416-626-6897 Facsimile:  416-593-7867 

E-Mail:  rsteinecke@sympatico.ca 

 

Grey Areas is also available on QuickLaw 
(“GANL”) the comprehensive Canadian 
legal electronic database [for more 
information, call 1-800-387-0899] 

 

WANT TO REPRINT AN ARTICLE 
A number of readers have asked to reprint 
articles in their own newsletters.  Our policy 
is that readers may reprint an article as 
long as credit is given to both the 
newsletter and the firm.  Please send us a 
copy of the issue of the newsletter which 
contains a reprint from Grey Areas. 

 

FIGHTING SEXUAL ABUSE 

THROUGH LEGISLATION 

 

Ever since the Final Report of the Task 

Force on Sexual Abuse of Patients in 

November of 1991, governments have been 

trying to use legislation to prevent and 

more effectively prosecute sexual abuse 

within professions. That Task Force Report 

resulted in sweeping amendments to the 

Regulated Health Professions Act with the 

express goal of eradicating sexual abuse in 

the health professions. Three very recent 

developments demonstrate both the 

determination and difficulties of doing so. 

 

The first development was a decision from 

the Supreme Court of Prince Edward Island 

in A.B. v. College of Physicians, 2001 

PESCTD 75 released on August 22, 2001. 

Prince Edward Island has one of the most 

comprehensive legislative codes dealing 

with sexual abuse among physicians in the 

country. In this case a physician, AB 

became friends with a patient about three 

years after treatment ended. More than 

seven years after the end of treatment they 

became intimate. While the former patient 

had no complaint about the relationship, the 

College learned of the matter and began 

disciplinary proceedings.  

 

The legislation prohibits a sexual 

relationship with a former patient if the 

patient was a minor at the time of the 

treatment, the patient suffered from a 

judgment-impairing disorder or the patient 

received psychotherapy or psychiatric 

counselling. The court was concerned that 

this provision did not permit the 

consideration of the fact that the personal 

relationship did not arise from the 

professional relationship or that it began 

years later. It did not permit the 

consideration of whether the former 

patient’s consent to the relationship was 

genuine or whether the former patient 

opposed any disciplinary action. The 

legislation also required a mandatory 

revocation of the physician’s license for a 

period of no less than five years regardless 

of the circumstances of the particular sexual 

abuse. 

 

The Court held that this provision was 

overbroad in its application and violated the 

right to make fundamental personal choices 

protected by section 7 of the Canadian 

Charter of Rights and Freedoms. The Court 

cited the case of R. v. Parker (2000), 188 
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D.L.R. (4th) 385 (Ont. C.A.) where 

Rosenberg J.A. states at p. 429: 

 

A blanket prohibition will be 

considered arbitrary or unfair and 

thus in breach of the principles of 

fundamental justice if it is unrelated 

to the state’s interest in enacting the 

prohibition, and if it lacks a 

foundation in the legal tradition and 

societal beliefs that are said to be 

represented by the prohibition. 

 

The Court concluded: 

 

While a measure of deference must 

be shown to the legislature for the 

means in which they drafted the 

regulations, where it is shown that 

the legislation clearly infringes on 

the right of liberty in s. 7 of the 

Charter it must be declared in 

breach of s. 7. The legislation here 

is overly broad, going far beyond 

what is needed to accomplish the 

goals of the legislature. 

 

It is far from clear that this approach would 

be accepted by other courts. In Ontario, 

section 7 of the Canadian Charter of Rights 

and Freedoms has not been applied to 

professional regulation. Also, some courts 

have accepted the principle that consent is 

no defence to sexual abuse where there is a 

power imbalance. 

 

A copy of the decision can be found at: 

http://www.canlii.org/pe/cas/pesctd/2001/2

001pesctd75.html.  

 

The second development is the official 

release on September 14, 2001, of a follow 

up report by the original 1991 Task Force 

on Sexual Abuse. The report recommended 

further adjustments to the Regulated Health 

Professions Act. The report is entitled What 

About Accountability to the Patient?: Final 

Report of the Special Task Force on Sexual 

Abuse of Patients. Some of the 

recommendations of the Special Task Force 

are (using their recommendation numbers) 

as follows: 

 

1 Requiring the posting of a Patient’s 

Bill of Rights in every location 

where members practise. 

3 Creating a Public Access Centre to 

investigate sexual abuse complaints. 

Professional self-regulators would 

not investigate sexual abuse matters. 

13 The rules of evidence at discipline 

hearings be relaxed to those 

identified in the Statutory Powers 

Procedure Act (e.g., permitting 

hearsay evidence). 

15 Funding for therapy and counselling 

can be paid before the 

commencement of the hearing 

(rather than only after a finding), as 

determined by the Public Access 

Centre. 

19 Guidelines be established in the 

statute prohibiting sexual contact 

with former patients for two years 

after the conclusion of treatment and 

permanently in other circumstances 

(e.g., where there was 

psychotherapy). The Prince Edward 

Island statute was used as a model 

(this report was drafted before the 

decision in AB v. College of 

Physicians). 

20 ADR and mediation be prohibited in 

all sexual abuse cases. 

http://www.canlii.org/pe/cas/pesctd/2001/2001pesctd75.html
http://www.canlii.org/pe/cas/pesctd/2001/2001pesctd75.html
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32 The Minister develop measures to 

deal with sexual abuse by 

unregistered persons. 

34 Development by the Public Access 

Centre of mandatory curriculum for 

use and testing of students and 

applicants for registration. 

 

This report is located at 

http://www.yorku.ca/fasc/stf.pdf. 

 

An advisory Council for the Ontario 

Government, HPRAC, considered this 

Special Task Force Report along with other 

information and studies. It did not accept 

the above recommendations. However, in 

its report entitled Effectiveness of Colleges’ 

Complaints and Discipline Procedures for 

Professional Misconduct of a Sexual Nature 

it accepted other recommendations made by 

the Task Force and in some other studies 

including the following: 

 

1 Increased public education by 

Minister. 

2 That the regulator’s mandate 

expressly includes both preventing 

and dealing with sexual abuse. 

3 Tightening up of the mandatory 

reporting requirements. 

4 Requiring the appointing of an 

investigator in every case where 

Registrar has reasonable and 

probable grounds and reporting 

results to the Executive Committee. 

11 The Ministry provide support 

services to clients reporting sexual 

abuse including information about 

process and referral for treatment 

where necessary 

12 The Ministry maintain a roster of 

service providers who can support 

those reporting sexual abuse. 

13-14 The regulators pay for the 

support services program 

administered by the Ministry.  

15 Alternative grounds of funding for 

therapy and counselling be 

established in statute. 

16 The funding be expanded to include 

medication, child care and travelling 

expenses associated with the therapy 

and counselling. 

17 The funding be retroactive to 

include therapy and counselling 

taking place before the 

commencement of the discipline 

hearing. 

18. The regulators should not disclose 

an application for funding to the 

practitioner who is reported to have 

abused the patient. That is a 

controversial recommendation. 

29 Providing a discretion in the 

Discipline Committee to permit a 

complainant to testify by videotape 

or from behind a screen or through 

closed circuit television. Also, the 

individual may have a support 

person while testifying. Permitting 

the Discipline Committee to prevent 

the cross-examination of a 

complainant in sexual abuse cases in 

some circumstances. 

30-36 A central registry be developed 

for sexual abuse cases. Reports 

would have to be filed by police, 

crown attorneys and the courts in 

cases of alleged sexual abuse of 

patients. The central registry might 

be national in nature. Regulators 

would have access to information in 

the registry. 

 

http://www.yorku.ca/fasc/stf.pdf
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The HPRAC report can be obtained from 

HPRAC’s website at 

http://www.hprac.org/english/reports.asp. 

 

The third development was the introduction 

of the Student Protection Act, 2001 by the 

Ontario government on September 26, 

2001. This Bill amends the Education Act 

and the College of Teachers Act to require 

the mandatory reporting of sexual abuse of 

students to the College of Teachers, the 

removal from contact with students of a 

teacher charged with a sexual offence and 

the reporting back by the College to the 

teacher’s employer of the results of the 

College’s investigation. The Bill also 

amends the Teaching Profession Act to 

require teachers to report sexual abuse by 

their colleagues without advising their 

colleague of their report. Interesting, in 

light of the A.B. v. College of Physicians 

case, the Bill does not provide for a 

mandatory penalty for teachers found guilty 

of sexual abuse. The Bill is located at 

http://www.ontla.on.ca/documents/Bills/37

_Parliament/Session2/b101_e.htm.  

 

Undoubtedly this tug of war between the 

courts and the legislatures on a 

comprehensive scheme for effectively 

preventing and dealing with sexual abuse 

will continue for some time. 

 

http://www.hprac.org/english/reports.asp
http://www.ontla.on.ca/documents/Bills/37_Parliament/Session2/b101_e.htm
http://www.ontla.on.ca/documents/Bills/37_Parliament/Session2/b101_e.htm

