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articles in their own newsletters.  Our policy 
is that readers may reprint an article as 
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COURT GUIDANCE ON  

QUORUM AND BIAS 

 

In a recent Division Court decision, the 

courts have given guidance to regulators on 

some common issues arising at discipline 

hearings. This case will be of particular 

interest to tribunals that sit with their 

minimum number as a cost saving strategy 

but worry about the consequences of losing 

a tribunal member. 

 

In Piller v. Association of Ontario Land 

Surveyors (unreported, June 18, 2001, 

Divisional Court) the unreasonable position 

taken by the member being disciplined may 

have contributed to the result. Mr. Piller 

was facing a discipline proceeding. The 

provisions of the legislation were fairly 

standard, setting a quorum of at least three 

persons (with one public member 

minimum), and then followed the language 

of the Statutory Powers Procedure Act 

about the remainder of the panel being able 

to continue if a panel member could not 

complete the hearing. 

 

There were a number of preliminary 

motions. The hearing had not yet started on 

the merits. Then an issue arose about one 

of the panel members competing against 

Mr. Piller in a business matter and being 

rude towards an employee of Mr. Piller. 

Before the hearing resumed, the panel 

member resigned from the panel. Mr. Piller 

refused to consent to proceeding with just 

two panel members, saying that quorum 

had been lost. When the Association 

proposed to appoint another person to the 

panel (as no evidence had been heard yet on 

the merits), Mr. Piller again objected to a 

new person being parachuted into the 

proceedings. Mr. Piller would not agree to 

any arrangement that would allow the 

hearing to continue. The matter ended up in 

court. 

 

Quorum requirements must be strictly 

complied with. A court will automatically 

reverse a tribunal decision made without a 

quorum, regardless of the quality of the 

decision or the money that would be thrown 

away. Thus, few tribunals risk going below 

the minimum number specified in their 

enabling statute. This cautious approach is 

taken even though ss.4.4(1) of the Statutory 

Powers Procedure Act has a saving 

provision permitting tribunals to complete a 

hearing where “a member of a tribunal who 

has participated in a hearing becomes 
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unable, for any reason, to complete the 

hearing”.  

 

In this case, the Divisional Court held that 

the minimum number specified in the 

statute did not prevent a smaller panel from 

completing a hearing that had started. The 

court found that both the language of the 

Surveyors Act and of ss. 4.4(1) of the 

Statutory Powers Procedure Act permitted 

the smaller number to complete the 

hearing. Of course, with a two-member 

panel, the decision would require 

unanimity. 

 

The next issue was whether the hearing had 

begun even though no evidence had been 

heard yet on the merits. So far, there had 

only been preliminary motions brought by 

Mr. Piller. The Divisional Court ruled that 

the hearing had commenced. This finding 

was doubly important as the appointment of 

one of the remaining members of the panel 

had expired. Ordinarily, this expiry of term 

would mean that the panel also had to step 

down. However, s. 4.3 of the Statutory 

Powers Procedure Act permits a tribunal 

member to participate in a decision, despite 

the expiry of an appointment, if he or she 

has “participated in a hearing”. The 

Divisional Court held that this tribunal 

member had participated in the hearing 

through the preliminary motions. 

 

The Divisional Court did not rule decisively 

on whether the regulator could have added 

another panel member to start the hearing 

on the merits. It appears that the Divisional 

Court was not going to require the 

regulator to do so here because of Mr. 

Piller’s obstructionist stance throughout the 

process. Its only comment was that, in the 

absence of consent from Mr. Piller, the 

proceeding must continue with the original 

two panel members who are seized with the 

matter.  

 

However, consent cannot confer or remove 

jurisdiction. Jurisdiction either exists or it 

does not exist as a matter of objective law. 

One would have thought that the regulator 

could appoint a fresh panel that could have 

commenced the hearing from the 

beginning. However, the risk of that course 

of action is that Mr. Piller could bring the 

same preliminary motions yet once again. 

The Divisional Court was likely saying that 

by refusing to consent to continue the 

hearing without rearguing the preliminary 

motions, the only realistic option was to 

continue with the existing panel. 

 

The third issue was whether the remaining 

panel members were “tainted” by an 

alleged appearance of bias by the resigned 

panel member. The Divisional Court was 

not at all convinced that there was a 

reasonable appearance of bias in the first 

place. It observed that “in a self-governing 

profession, competition is common”, 

suggesting that some forms of business 

competition between a tribunal member and 

the member facing discipline will not 

constitute an appearance of bias. One has to 

look at all of the circumstances to establish 

whether there is a realistic concern that the 

nature or extent of the competition created 

a reasonable apprehension that the tribunal 

member might reasonably be influenced in 

making the decision. 

 

In any event, even if there was an 

appearance of bias, it did not taint the other 

panel members in this case. First, the 

incident in question arose after the 

preliminary motions. Second, the tribunal 
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member resigned from the panel before the 

alleged bias issue was raised. Third, there 

was affidavit evidence that the matter was 

discussed with the independent legal 

counsel for the tribunal and not the other 

tribunal members. In these circumstances, 

the court ruled there could be no tainting of 

the other panel members. 

 

This discussion emphasizes the benefits of 

using independent legal counsel to deal with 

bias concerns. If the tribunal member had 

gone to another tribunal member (even the 

chair of the panel) rather than independent 

legal counsel to discuss the issue, the 

tainting argument would have been 

stronger. Tribunals may wish to establish a 

protocol that members concerned about a 

possible appearance of bias on their own 

part go directly to independent legal 

counsel for advice rather than first 

discussing the matter with the chair of the 

tribunal. 

 

This case should provide guidance and a 

degree of comfort to tribunals who wrestle 

with quorum and bias issues. 


