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FOR MORE INFORMATION 
This newsletter is published by Steinecke Maciura LeBlanc, 
a law firm practising in the field of professional regulation.  
If you are not receiving a copy and would like one, please 
contact: 

Richard Steinecke 
Steinecke Maciura LeBlanc 

Law Chambers, University Centre 
Suite 2000, 393 University Avenue 

Toronto, Ontario  M5G 1E6 
Telephone:  416-626-6897 Facsimile:  416-593-7867 

E-Mail:  rsteinecke@sympatico.ca 

 

Grey Areas is also available on QuickLaw 
(“GANL”) the comprehensive Canadian 
legal electronic database [for more 
information, call 1-800-387-0899] 

 

WANT TO REPRINT AN ARTICLE 
A number of readers have asked to reprint 
articles in their own newsletters.  Our policy 
is that readers may reprint an article as 
long as credit is given to both the 
newsletter and the firm.  Please send us a 
copy of the issue of the newsletter which 
contains a reprint from Grey Areas. 

 

IMPROVING THE COMPLAINTS, 
INVESTIGATION AND DISCIPLINE 

PROCESS 
 
With the increase in the number and 
complexity of complaints that regulators 
receive about its members, delay in 
investigating and prosecuting these 
complaints is a big concern for regulators.  
Regulators are concerned that their Discipline 
Committees or even the Courts will stay or 
dismiss complaints if there has been an 
excessive delay.  For the Law Society of 
Upper Canada (“LSUC”), this concern became 
a reality when the Discipline Committee 
granted a stay of the complaints in the Baker 
case as a result of unreasonable delay in the 
investigation and prosecution of Mr. Baker.  
The Discipline Committee concluded that this 
delay resulted in serious prejudice to the 
solicitor’s ability to make full answer and 
defence. 
 
In response to the Baker case, the Treasurer 
(equivalent to the office of the “President” for 
most self-regulating bodies) of the LSUC 
appointed the Honourable W. David Griffiths, 
a respected retired judge, to review the 
LSUC’s complaints, investigations and 
discipline processes and to make 
recommendations where appropriate for the 
improvement of these processes. 
 
After an intensive two-month investigation, the 
Honourable W. David Griffiths prepared a 
report which contained 23 recommendations 

for the improvement of the complaints, 
investigations and discipline processes.  Even 
though many of the recommendations apply to 
the specific processes at the LSUC, there are 
also a large number of recommendations 
which can generally be applied to most 
regulators who wish to improve their 
complaints, investigations and discipline 
processes.  A summary of some of these 
general recommendations include the 
following: 

 Granting a stay in a discipline matter is an 
extraordinary remedy that should be 
sparingly granted.  Generally, a stay of 
proceedings would only be appropriate 
where the delay was lengthy, without 
justification, and likely to cause prejudice 
to the member’s ability to provide a full 
answer and defence. 

 Where a prosecution against a member 
has been authorized, the investigators 
must give high priority to the completion of 
the investigation to support the charges. 

 Addition of more staff to conduct 
investigations. 

 Introduction of programs for the training of 
investigation staff to increase their 
competence such as training seminars on 
topics such as: Duty of Fairness, 
Identifying Professional Misconduct or 
Conduct Unbecoming, Standard of Proof 
and Evidentiary Issues, Techniques of 
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Interviewing Witnesses, and Disclosure.  
These training seminars should be 
continued on a regular basis at least twice 
a year.  To reduce the burden, more 
outside participants should be used as 
teachers such as senior counsel 
experienced in prosecutions and 
investigations, police officers and 
experienced investigators. 

 Closer liaison between the investigators 
and discipline counsel at an earlier stage 
in the investigation to assist in the 
resolution of legal problems.  Examples of 
questions arising during the investigation 
stage where consultation with discipline 
counsel would be important may include 
the following: 

(a) appropriate remedial options; for 
example, should an early offer of 
resolution be made where the member 
indicates the desire to agree to terms 
consistent with the likely result at a 
discipline hearing, e.g. suspension, 
resignation, supervision of practice? 

(b) does the evidence support an 
application for an interim suspension? 

(c) should the investigator proceed to 
investigate where criminal charges are 
outstanding or await disposition by the 
criminal Court? 

(d) evidentiary questions about witness 
statements 

(e) the nature and sufficiency of 
disclosure 

(f) drafting of allegations for the formal 
complaint (i.e., specified allegations) 

 Following a discipline hearing, discipline 
counsel should meet with the investigators 
responsible for the particular investigation 
and conduct a post-mortem on the 
proceedings.  At the session, strengths 
and shortcomings of the investigation or 
matters that arose during the hearing may 
be examined.  Memoranda of these 

sessions should be prepared and shared 
with the entire investigation staff. 

 Decisions of discipline panels and any 
resolutions that have been passed relating 
to discipline matters should be made 
available on a monthly basis in book form 
or as computer data to investigators. 

 It is unrealistic to expect that most 
investigations will be completed within four 
months.  The quality of the investigation is 
equally important to the timeliness of the 
investigation.  If the time to complete the 
investigation is unreasonably short, this 
may lead to investigators cutting corners 
and producing a less than thorough 
investigation in order to achieve the 
prescribed time limit.  A more realistic goal 
for completing the majority of 
investigations would be ten months. 

 Investigations that have been ongoing for 
more than a year should be reviewed to 
determine whether the delay can be 
satisfactorily explained and justified. 

 There should be no time limit for 
prosecution of discipline cases.  To have a 
time limit imposed, puts additional 
pressure on discipline counsel which may 
result in a case being presented that has 
not been thoroughly investigated and 
prepared. 

 More rigid and less flexible attitude 
towards adjournments. Many regulators 
would favour this recommendation, but 
are cautious that the courts have in the 
past set aside entire hearings because of 
a refused adjournment request at the 
beginning of the hearing. 

 
Regulators will have to continuously review 
and adjust their complaints, investigations and 
discipline process to efficiently use their 
resources to fairly and effectively dispose of 
matters in a constantly changing regulatory 
environment. 

 


