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WANT TO REPRINT AN ARTICLE 
A number of readers have asked to reprint 
articles in their own newsletters.  Our policy 
is that readers may reprint an article as 
long as credit is given to both the 
newsletter and the firm.  Please send us a 
copy of the issue of the newsletter which 
contains a reprint from Grey Areas. 

 

REGULATOR DECISIONS 
UPHELD BY COURTS 

 
Three recent cases by the Divisional Court 
have upheld the decisions of the Executive 
Committee, the Discipline Committee and the 
Registrar of the College of Physicians and 
Surgeons of Ontario pertaining to discipline. If 
these decisions are any indication, the courts 
may once again be giving greater deference 
to regulators administering the discipline 
process. 
 
The first case is Thorne v. College of 
Physicians and Surgeons of Ontario, [2000] 
O.J. No. 2989.  After finding a doctor to have 
engaged in professional misconduct, the 
College conducted a penalty hearing on May 
29, 2000.  In an oral judgment on the same 
date, the Discipline Committee ordered the 
suspension of the doctor’s certificate of 
registration for three months “on a date to be 
fixed by the Registrar not more than three 
months from the date the order becomes 
final”.  In a letter by the College dated May 29, 
2000, the doctor was advised that the 
Discipline Committee’s order regarding 
penalty became final if he did not appeal 
within 30 days of the Discipline Committee’s 
order.  In a letter by the College’s Registrar 
dated July 17, 2000, the doctor was advised 
that the suspension was to take effect on 
August 8, 2000.  Instead of appealing the 
decision of the Discipline Committee on 
penalty, the doctor brought an urgent 
application for judicial review asking the Court 

to quash the Registrar’s decision establishing 
the effective date of the suspension. 
 
The doctor argued that the suspension was 
premature because the order of the Discipline 
Committee regarding penalty was not final 
since no reasons for penalty had been given.  
The Court disagreed. It held that an appeal is 
taken from an order and not from the reasons 
which are given from an order.  The Court 
went on to indicate that whether or not 
reasons are released, an appellant is required 
to appeal an order within 30 days of it being 
made and an order is binding from the date it 
is pronounced unless it is appealed. The 
Court dismissed the application for judicial 
review on the grounds that there was no basis 
on which the decision of the Registrar could or 
should be quashed.  
 
This decision is significant because it confirms 
that an order of a College committee is final 
and binding as of the date that it is made, not 
from the date that reasons for decision are 
released.  This will help alleviate some of the 
pressure placed on committees to release 
their reasons for decision immediately, 
especially when the committees have a heavy 
backlog. 
 
The second case is Musson v. College of 
Physicians and Surgeons of Ontario, [2000] 
O.J. No. 4013.  A referral to discipline was 
made for allegations of professional 
misconduct including allegations of sexual 
abuse, improper prescribing of drugs, 
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falsification of records and improper billing of 
OHIP for home visits. Pending the discipline 
hearing, the doctor was suspended on an 
interim basis by the Executive Committee of 
the College of Physicians and Surgeons of 
Ontario.  The doctor brought an urgent 
application for judicial review asking the Court 
to quash the order. 
 
The Court dismissed the application for 
judicial review indicating that it should show 
deference to the Executive Committee.  The 
doctor made three principal submissions to 
support his position that the order of the 
Executive Committee should be quashed.  
First, the doctor argued that the Executive 
Committee failed to give written reasons for its 
decision.  The Court refused to quash the 
order on this basis because it had determined 
that the order of the Executive Committee did 
contain reasons even though they could have 
been more detailed.  The Court also noted 
that the legislation did not require reasons.  It 
is unclear whether this fact was considered in 
rejecting the first argument. 
 
The doctor also argued that the Executive 
Committee had extraneous material in its 
possession that was not relevant to any of the 
allegations that were referred to the Discipline 
Committee.  The Court also refused to quash 
the order on the basis of this argument 
because the Court concluded that the 
inclusion of this material could not have 
improperly influenced the Executive 
Committee’s deliberations given the volume of 
specific information dealing with the 
allegations that were referred to the Discipline 
Committee.  The Court also indicated that the 
doctor had a full opportunity to make 
submissions to the Executive Committee but 
failed to do so.  This seems to indicate that 
the Court felt it was more appropriate for the 
doctor to raise this argument in front of the 
Executive Committee instead of the Court. 
 
In his final argument, the doctor requested 
that the Court substitute less onerous 
restrictions proposed by him.  The Court also 
rejected this argument because the Executive 
Committee indicated in its order that it 
considered the doctor’s submissions and the 

interests of the public to come up with the 
least restrictive order.  The Court came to this 
conclusion even though the Executive 
Committee did not explain in its order why it 
preferred the restrictions that it imposed to the 
restrictions suggested to the Executive 
Committee by the doctor. 
 
This decision is significant because of the 
deference that the Court showed to the 
determination of the Executive Committee.  In 
various places in its decision, the Court 
reiterated the fact that the Executive 
Committee of the College was a specialist 
body and that the Court was required to show 
deference to it. 
 
The third case is Kooner v. College of 
Physicians and Surgeons of Ontario, [2000] 
O.J. No. 4182.  Approximately two weeks 
before the scheduled discipline hearing, the 
doctor requested a second adjournment to 
obtain expert evidence but the request was 
refused.  At the beginning of the hearing, the 
doctor brought another motion for an 
adjournment but the Discipline Committee 
denied the motion.  The doctor brought an 
urgent application for judicial review asking 
the Court to quash the decision of the 
Discipline Committee denying the 
adjournment and a declaration that he was 
denied natural justice and a right to fully 
respond to the case against him because of 
this decision. 
 
The Court dismissed the application for 
judicial review on the basis that there was no 
urgency to the matter, hearings before 
administrative tribunals should not be 
interrupted, there was no suggestion that the 
hearing was unlawful, and the doctor has a full 
right of appeal. In finding that there was no 
urgency to the matter, the Court noted that the 
doctor had already been granted one 
adjournment and he had consented to the 
dates set for the hearing on two separate 
occasions. 
 
This decision is significant because it shows 
the reluctance of the Court to interfere with 
discipline hearings once they have started. 
 


