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FOR MORE INFORMATION 
This newsletter is published by Steinecke Maciura LeBlanc, 
a law firm practising in the field of professional regulation.  
If you are not receiving a copy and would like one, please 
contact: 

Richard Steinecke 
Steinecke Maciura LeBlanc 

Law Chambers, University Centre 
Suite 2000, 393 University Avenue 

Toronto, Ontario  M5G 1E6 
Telephone:  416-626-6897 Facsimile:  416-593-7867 

E-Mail:  rsteinecke@sympatico.ca 

 

Grey Areas is also available on QuickLaw 
(“GANL”) the comprehensive Canadian 
legal electronic database [for more 
information, call 1-800-387-0899] 

 

WANT TO REPRINT AN ARTICLE 
A number of readers have asked to reprint 
articles in their own newsletters.  Our policy 
is that readers may reprint an article as 
long as credit is given to both the 
newsletter and the firm.  Please send us a 
copy of the issue of the newsletter which 
contains a reprint from Grey Areas. 

 

CONFIDENTIALITY AND CONDUCT 
AGREEMENTS FOR REGULATORS 

 
A recent trend among regulators is to require all 
appointees or elected members of Councils, 
Committees or Boards to sign confidentiality or 
conduct agreements. The advantage of such 
agreements include the following: 

 Educational Tool. Asking someone to 
sign a formal document emphasizes the 
seriousness of the matter. Many 
individuals will read such a document 
carefully before signing it. This process 
can reinforce points made in policies 
and procedures manuals or orientation 
sessions. 

 Reminder. Such an agreement will, 
hopefully, be kept by the person in an 
important documents file and can be 
referred to in the future when an issue 
arises. 

 Accountability. Should an issue arise, 
the agreement can be the basis for 
holding the person responsible for a 
breach of the agreement. The person 
cannot argue that they were not 
informed of the duty. Of course, since 
the document could be used in such a 
context, its wording must be clear and 
precise. 

 
The Agency Sector Coordination Unit of the 
Management Board Secretariat and the Public 
Appointments Secretariat in Ontario have 
established a template Appointment Agreement 
for regulators. This is a useful precedent even 
for regulators whose appointees are elected or 
are otherwise not subject to the agreement. This 

Appointment Agreement is between the Crown 
(or the applicable Minister) and the appointee, 
with the Chair of the agency listed as a signatory 
as well. Some of the provisions are particular to 
government appointees. However, many of the 
provisions have broader applicability. 
 
A useful feature of the agreement, and one that 
is absent from many others in current use, is a 
description of the obligations of the regulator to 
the appointee. These include: 

 Remuneration; 
 Orientation (the provision states: 

“Orientation. The Appointee will be 
provided with orientation training in 
relation to the Public Service of Ontario 
and the structure and composition of its 
quasi-judicial and regulatory agencies. 
The Appointee hereby agrees to attend 
and participate in such training.”); 

 Training (the provision states: “Training. 
The Appointee will be provided with 
training with regard to the functions he 
or she will be expected to perform in 
relation to his or her appointment in 
order to assist him or her to develop and 
maintain the core competencies relevant 
to their jobs and to perform at a 
competent level. The Appointee hereby 
agrees to attend and participate in such 
training.”); 

 Indemnification; 
 Consideration for renewal of the 

appointment; 
 Advance notice (three months) if there 

will not be a renewal of the appointment; 
and 

 The right of the appointee to resign. 
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The most common provision in such agreements 
is that the appointee will maintain confidentiality 
in respect of their duties. A deliberate breach of 
confidentiality by a representative of the 
regulator is one of the few actions that could 
constitute bad faith and make the individual and 
the regulator liable for damages to any injured 
party. It can also result in significant 
embarrassment to the regulator. Such provisions 
should make explicit reference to any statutory 
duty of confidentiality (both that the appointee 
understands and will abide by the provision). 
However, the generic provision in this 
Appointment Agreement reads as follows: 
 

Confidentiality. The Appointee shall 
not divulge, both during the course of 
his or her appointment and, 
subsequently, any information of a 
character confidential to the agency 
communicated to or produced or 
acquired by him or her as a result of his 
or her appointment. For purposes of this 
section “information of a character 
confidential to the agency” means 
information that is not generally 
available to the public and that, if 
disclosed, could result in loss or 
damage to the agency, or to the person 
or entity to whom the information 
relates, or could give the person to 
whom it is disclosed an improper 
advantage in that person’s dealings with 
the agency, the government or an 
outside person or entity. Confidential 
information does not include expertise 
or general knowledge gained during the 
course of service as an appointee. 

 
Many agreements with members of Councils, 
Committees or Boards provide that the person 
shall avoid any conflicts of interest and declare 
them as soon as the person becomes aware of 
them. The Appointment Agreement goes further, 
however, and provides for disclosure of any 
matter that could have an adverse impact on the 
public perception of the body including potential 
or actual conflicts of interest. 
 
The appointee also agrees to the following: 

 To comply with all lawful directions of 
the Chair. 

 To abide by the Code of Conduct of the 
regulator. 

 To abide by provisions regarding post-
service conduct established by the 
regulator (likely referring to a continuing 
duty of confidentiality, and to refrain 
from appearing before the regulator as 
an advocate for a reasonable period of 
time). 

 To comply with all applicable policies, 
directives and guidelines. 

 To participate in performance 
evaluations. 

 To acknowledge the public complaints 
procedures of the regulator. 

 
The Appointment Agreement does not have a 
term that is sometimes contained in other such 
agreements to comply with the Ontario Human 
Rights Code. 
 
One difficulty that some regulators have is that 
their representatives are elected or appointed 
without a prior condition that the representative 
sign an agreement. It is possible that some 
representatives will refuse to sign such a 
document and insist upon fulfilling his or her 
duties under the legislation. In fact, some self-
regulatory bodies have faced such situations. 
Usually this situation can be avoided by 
explaining the purposes of the document, that 
most similar bodies have such agreements, 
pointing out the benefits to the representative in 
the agreement, and by peer pressure from the 
others on the Council, Committee or Board. 
However, where this informal action is 
insufficient, the regulator may have to consider 
one or more of the following: 

 Declining to appoint the person to any 
panels or committees until the 
agreement is signed. 

 Restricting the person’s access to 
confidential information. 

 Reporting the refusal to the electors or 
appointers of the person. 

 
For more information about the Appointment 
Agreement, contact Richard Prial of the 
Management Board Secretariat at 
Richard.Prial@mbs.gov.on.ca. 
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