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Malicious Prosecution 

 

In deciding whether a regulatory body can 

be sued for its regulatory actions, the courts 

have to tread a fine line. If liability is readily 

established, there is a real risk that 

regulators will not do their jobs for fear of 

being sued. If regulators are immune from 

civil suit, they will have no incentive to 

ensure that they use their extraordinary 

powers reasonably. 

 

The usual dividing point between liability 

and immunity is whether the regulator acted 

in bad faith. Since bad faith is subjective, the 

courts struggle with determining when poor 

decisions provide evidence of bad faith. In 

Miazga v. Kvello Estate, 2009 SCC 51 the 

Supreme Court of Canada shed additional 

light on the issue. 

 

In that case, three children made allegations 

of sexual assault against their biological 

parents, their mother’s boyfriend and the 

children’s foster parents and members of 

the foster parents’ extended family. 

Charges were subsequently laid. The 

prosecutor negotiated a plea bargain with 

one of the parents, but not the foster 

parents. Some years later, all three children 

recanted their allegations against the foster 

parents. 

 

The foster parents sued, asserting that the 

prosecutor never had reasonable and 

probable cause for believing that there was a 

case against the foster parents. 

 

To succeed in an action for malicious 

prosecution, a plaintiff must prove that the 

prosecution was: (1) initiated by the 

defendant; (2) terminated in favour of the 

plaintiff; (3) undertaken without reasonable 

and probable cause; and (4) motivated by 

malice or a primary purpose other than that 

of carrying the law into effect. The Miazga 

case turned on the third and fourth criteria. 

 

The third criteria, reasonable and probable 

cause, is an objective test. It is to be 

determined by the facts known at the time. 

As the Court stated:  

 

The reviewing court must be mindful that 

many aspects of a case only come to light 

during the course of a trial: witnesses 

may not testify in accordance with their 

earlier statements; weaknesses in the 

evidence may be revealed during cross-

examination; scientific evidence may be 

proved faulty; or defence evidence may 

shed an entirely different light on the 
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circumstances as they were known at 

the time process was initiated. 

 

As many regulators only refer matters to 

discipline where there is a reasonable 

prospect of a finding, this test should be met 

in most cases. The reasonable prospect of 

finding test is a higher test than the 

reasonable and probable cause test. 

 

On the fourth criterion, malice or improper 

purpose, there is a subjective element. It is 

not enough to infer malice or improper 

purpose from the fact that the person or 

committee did not have reasonable and 

probable cause. The Court said: 

 

[I]f the court concludes that the 

prosecutor initiated or continued the 

prosecution based on an honest, albeit 

mistaken, professional belief that 

reasonable and probable cause did in 

fact exist, he or she will have acted for 

the proper purpose of carrying the law 

into effect and the action must fail. 

 

The inverse proposition, however, is 

not true. The absence of a subjective 

belief in sufficient grounds, while a 

relevant factor, does not equate with 

malice. It will not always be possible 

for a plaintiff to adduce direct evidence 

of the prosecutor’s lack of belief. As is 

often the case, a state of mind may be 

inferred from other facts. In appropriate 

circumstances, for example when the 

existence of objective grounds is 

woefully inadequate, the absence of a 

subjective belief in the existence of 

sufficient grounds may well be inferred. 

However, even if the plaintiff should 

succeed in proving that the prosecutor 

did not have a subjective belief in the 

existence of reasonable and probable 

cause, this does not suffice to prove 

malice, as the prosecutor's failure to 

fulfill his or her proper role may be the 

result of inexperience, incompetence, 

negligence, or even gross negligence, 

none of which is actionable…. 

 

By requiring proof of an improper 

purpose, the malice element of the tort of 

malicious prosecution ensures that 

liability will not be imposed in cases 

where a prosecutor proceeds, absent 

reasonable and probable grounds by 

reason of incompetence, inexperience, 

poor judgment, lack of professionalism, 

laziness, recklessness, honest mistake, 

negligence, or even gross negligence. 

 

The Court concluded as follows: 

 

In summary, the malice element of the 

test for malicious prosecution will be 

made out when a court is satisfied on a 

balance of probabilities, that the 

defendant Crown prosecutor commenced 

or continued the impugned prosecution 

with a purpose inconsistent with his or 

her role as a “minister of justice”. The 

plaintiff must demonstrate on the totality 

of the evidence that the prosecutor 

deliberately intended to subvert or abuse 

the office of the Attorney General or the 

process of criminal justice such that he 

or she exceeded the boundaries of the 

office of the Attorney General. While the 

absence of a subjective belief in 

reasonable and probable cause is relevant 

to the malice inquiry, it does not 

dispense with the requirement of proof of 

an improper purpose. 

 

In regulatory matters, the office of the 

Attorney General is not usually in issue. In 
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addition, decisions to refer and prosecute 

matters are not made by legal counsel, but 

by the officers (e.g., Registrar) and 

committees of the regulator. As such, the 

analysis is likely to be made of the purpose 

of the officer or committee who makes the 

decisions. Perhaps an analogy could be 

made to use of a regulator’s extraordinary 

statutory powers to affect a practitioner’s 

livelihood. 

 

Regulators should take comfort that liability 

will not be based on a retroactive second-

guessing of its decisions. Rather, liability 

will be based upon whether or not the 

purpose for which the powers were used was 

to protect the public within the mandate of 

the agency. 

 

The Miazga case can be found at: 

www.canlii.org.  

http://www.canlii.org/

