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Human Rights Update for Regulators 

 

“You’re soaking in it.” This retro throwback 

to Madge, of the Palmolive dish soap 

commercial fame, captured one of the main 

points made at a recent panel discussion for 

regulators. 

 

On October 26, 2009 the Federation of 

Health Regulators of Ontario hosted the 

discussion with Kaye Joachim, Alternate 

Chair, Human Rights Tribunal, Raj Anand, 

human rights lawyer and Kate Hughes, who 

frequently represents members in 

professional regulatory proceedings and also 

does significant human rights litigation. The 

session was entitled: Human Rights for 

Regulators: A Useful Reminder or a Threat 

to Self-Regulation. 

 

Ms. Hughes’ Madge quotation reinforced 

the point that regulators are responsible to 

apply the Human Rights Code to their 

proceedings. Whether or not the regulator or 

their committee members feel 

uncomfortable in making human rights 

rulings, the courts have clearly said they 

need to. When someone asserts a human 

rights issue, the regulator or the committee 

hearing the matter has to consider whether 

there is a basis for it. If there is, the regulator 

must ensure that there is no infringement of 

the individual’s human rights.  

 

This includes situations where a rule or 

requirement is otherwise justifiable but has an 

undue impact on an individual because of his 

or her personal circumstances. For example, a 

requirement that applicants must provide 

original documentation of their qualifications 

may require alternative measures where an 

applicant cannot do so because he or she is a 

refugee from the country where the document 

is located. 

 

Mr. Anand reminded the audience that the 

Human Rights Code takes priority over other 

legislation. There are five social relationships 

in which human rights are protected. Three 

apply commonly to regulators: the provision 

of services, membership in a professional 

group and in respect of the employees of a 

regulator. A fourth ground may arise 

occasionally: (contracts). The fifth ground 

would rarely arise for regulators (housing or 

accommodation). 

 

Ms. Joachim reviewed the changes to the 

process that took effect in the middle of 1998. 

Complaints (called applications) are made 

directly to the Human Rights Tribunal (HRT). 

There is no screening of those applications. 

After an exchange of written positions, 
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mediation is offered. Failing that the parties 

make disclosure to each other and a hearing 

is scheduled. The HRT tries to deal with 

cases within one year on average. Tribunal 

members tend to run hearings more directly 

than is common with other administrative 

tribunals. In other words, the traditional 

adversarial process with the parties 

presenting their case before a passive 

tribunal is not strictly adhered to. As a result 

most hearings are done within one day. 

 

Tribunals have broad powers to remedy any 

infringements of the Code. Ms. Joachim, 

perhaps only half in jest, said “we can do 

anything”. The remedy will be directed 

towards two goals: remedying the harm 

caused by any infringement (e.g., monetary 

awards) and taking steps to prevent future 

infringements (e.g., requiring policy 

changes). Finding systemic solutions for 

preventing future concerns would likely be a 

significant factor if any regulatory body was 

found to have infringed the Code. 

 

The panel agreed that it would be unlikely 

that the HRT would order something as 

drastic as registering an applicant. Most 

likely the HRT would refer the matter back 

for reconsideration on the basis of proper 

considerations. Only if it were clear that the 

only basis for refusing registration was the 

taking into account a consideration that was 

contrary to the Code would such an order 

likely be made. 

 

Another interesting discussion was about 

whether the HRT will be used more 

frequently than the regulatory process. The 

HRT process has become much more 

attractive because it is now much quicker, 

there no longer is the screening of 

complaints, it is more accessible to 

unrepresented people and the HRT has the 

jurisdiction to make broad remedial orders. 

Ultimately, it may be the nature of the issue 

that determines which route parties will 

choose. If the issue is, for example, 

accommodation of a disability (e.g., at a 

hearing or for an examination), the expertise 

of the HRT makes it the likely choice. If the 

issue involves a number of grounds of appeal 

of a disciplinary decision where only one or 

two of the grounds involve the Code, the 

usual appeal route is more probable. 

 

There was consensus that the most common 

ground of infringement that would arise with 

regulators was disability. This included cases 

where the member’s capacity is in issue. 

However, other grounds like country of origin 

(particularly in registration matters) and 

gender (especially if a profession tends to be 

dominated by one gender) would also be 

fairly common. 

 

The panel was in agreement that training of 

regulators, including adjudicators, in the 

principles of human rights was an important 

coping mechanism. Having good policies in 

place is also helpful. When issues arise, 

regulators need to avoid rigid thinking (e.g., 

“everyone has to do this”). Obtaining legal 

advice would also be appropriate in many 

cases. 

 

In cases of alleged discrimination by 

members towards their clients, all panellists 

agreed that the regulator had a role in 

addressing this conduct. The HRT is not 

asserting exclusive jurisdiction over human 

rights infringements. While the regulatory 

proceeding will often be directed at the 

disgraceful, dishonourable or unprofessional 

nature of the conduct rather than the specific 

infringement of the Code, it can address these 

issues. In fact, they regularly already do so. 

 


