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WANT TO REPRINT AN ARTICLE 
A number of readers have asked to reprint 
articles in their own newsletters.  Our policy 
is that readers may reprint an article as 
long as credit is given to both the 
newsletter and the firm.  Please send us a 
copy of the issue of the newsletter that 
contains a reprint from Grey Areas. 

 

Piercing the Corporate Veil 

 

With the increased prevalence of 

professional corporations, regulators are 

often concerned that their members may be 

able to avoid accountability by hiding 

behind their corporate structures. Sometimes 

the corporation may face consequences but 

the member may not. And sometimes even 

the corporation was not held accountable 

because no one could prove that a directing 

mind of the corporation authorized the 

misconduct.  

 

See, for example, the Ontario Divisional 

Court decision some twenty years ago in 

Coates v. Ontario (Registrar of Motor 

Vehicle Dealers and Salesman), (1988), 65 

O.R. (2d) 526 where the court took a very 

restrictive interpretation of the legislation to 

excuse the corporation because it could not 

be proved that the officers and directors of 

the corporation had engaged in the 

misconduct. 

 

The Prestige Toys Case 

 

Last month the Divisional Court expressly 

reconsidered the approach it took in Coates 

and concluded that a different approach 

should be taken to professional 

accountability in cases where members 

practice through a corporation. The Court 

said in Prestige Toys Ltd. v. Registrar, Motor 

Vehicle Dealers Act, 2009 CanLII 43657: 

“The law governing statutory interpretation 

has evolved substantially in the last 20 years. 

The Supreme Court of Canada has now well 

established the principle that a modern 

purposive approach to statutory 

interpretation” is required. 

 

In the Prestige Toys case there were concerns 

about the sale of three vehicles. In those cases 

it was found that either the consumer had 

been mislead about the history of the vehicle 

(i.e., whether it had been damaged or been in 

an accident) or the bill of sale misrepresented 

how much was paid for the vehicle or both. In 

one case a consumer was coached to support 

the purchase price of the vehicle “if asked”. 

The difficulty was that the sole officer and 

director of the corporate dealer was not the 

salesperson in any of the transactions. 

 

The Court indicated that a purposive 

approach to the legislation indicated that its 

goal was consumer protection. It would 

defeat the intention of the statute if the 

corporation was immune from regulatory 

action simply because the business harmed 

consumers through staff, not the officers and 

directors. The Court was of the view that the 
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corporation had still engaged in the 

misconduct. 

 

In the alternative, one could look to the 

involvement of the officers and directors. 

Even if deceit or wilful blindness was not 

proved, the corporation should still be 

responsible for its actions where the officers 

and directors demonstrated inadequate 

supervision and control. 

 

As for disciplining the officers and directors, 

the Court did concede that there was no 

presumption that corporation wrongdoing is 

automatically attributable to the individual 

officer and director. However, one needed to 

look at the operational circumstances and 

the context. In a small operation where the 

officer and director had managerial 

responsibilities and where during the 

investigation by the regulator misleading 

documentation was provided, the officer and 

director might well be professionally 

responsible for what occurred. At the very 

least, the tribunal needed to analyze, in its 

reasons, why the officer and director was or 

was not responsible for what occurred. 

 

Implications for Regulating Corporate 

Practice 

 

As a result of the Prestige Toys case 

regulators are going to find it much easier to 

take disciplinary action against professional 

or other corporations and the members who 

operate through them. Where misconduct 

occurs, the corporation and, in many cases, 

its officer and directors, will be held 

accountable.  

 

Never the less, it would be prudent for 

regulators to advocate for provisions that 

hold the officers and directors of 

professional or business corporations to be 

professionally responsible for all actions of 

the corporation.  

 

The Prestige Toys case is available at: 

www.canlii.org.  

 

Expansive Regulators Powers 

 

As a general observation, it does appear that 

in recent years the courts are moving towards 

a much more liberal interpretation of the 

authority and powers of professional and 

industry regulators. In the recent case of Gore 

v. College of Physicians and Surgeons of 

Ontario, 2009 ONCA 546, for example, the 

Ontario Court of Appeal concluded that the 

general power of an investigator to “inquire 

into and examine the practice of the member” 

included the authority to observe a physician 

perform surgery against the physician’s 

wishes. 

 

The approach taken in these recent court 

cases is noticeably different from the old 

approach of requiring express authority for 

virtually any unusual regulatory actions. 

These recent cases should encourage 

regulators, when relying upon general 

authorizing provisions, to be more confident 

and creative in the design and implementation 

of their regulatory activities.  
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