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Toronto, Ontario  M5G 1E6 
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website: www.sml-law.com. Some back 
issues are also available. 

WANT TO REPRINT AN ARTICLE 
A number of readers have asked to reprint 
articles in their own newsletters.  Our policy 
is that readers may reprint an article as 
long as credit is given to both the 
newsletter and the firm.  Please send us a 
copy of the issue of the newsletter that 
contains a reprint from Grey Areas. 

 

Steering vs. Rowing 

 

Perhaps the most debated aspect of 

governance is balancing the policy making 

and oversight role of the Board against the 

management and operational function of 

staff. Some of the debate is philosophical 

(e.g., how can the Board exercise effective 

monitoring and direction over an 

organization without entering into 

operations?). But most of the debate is about 

the characterization of an action as oversight 

vs. operational. 

 

The general principles are easy to state. 

Boards set policy and monitor outcomes but 

do not administer. Staff propose, advise and 

implement but do not decide. Where a 

statute gives the exercise of a discretion to a 

particular person (e.g., Registrar in initiating 

an investigation) or body (e.g., screening 

committee determination of whether a 

complaint should go to discipline), a firewall 

should exist protecting it from interference. 

Consultants (including lawyers) provide the 

information necessary for a Board to decide 

but do not assume, directly or indirectly, the 

decision-making function.  

 

However, the successful implementation of 

these principles requires good insight and 

candour. It is simple for a Board member to 

couch his or her disagreement with an 

operational decision as a policy discussion. 

Conversely, administrators can significantly 

influence Board decision making by 

controlling the information provided to the 

Board or by making de facto policy decisions 

in the course of individual operational 

choices. Thus, good faith is required from all 

sides to make governance work. 

 

The boundary between policy and 

administration also tends to shift a bit 

depending on the maturity and size of the 

organization. A new regulator almost always 

has some Board involvement in operations as 

it starts off, if only because the operational 

staffing and structure is not yet established. 

Similarly, it is more difficult for a small 

organization to maintain the separation than a 

larger one (which out of sheer necessity 

cannot function with Board interference in 

operations). 

 

Another factor that affects the oversight / 

operational balance is the history of the 

organization. If there has been a recent 

scandal (e.g., a smaller version of Encon), 

Boards push the envelope for fear of being 

embarrassed again. Conversely, if a good 

balance has been struck, there can be a 

preserving inertia that protects the 

organization even against the advent of a 
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strong personality with a poor sense of 

boundaries. 

 

Thus, a good way for an organization to 

maintain good governance is to make the 

policy and oversight role of the Board 

effective. Some techniques that have 

withstood the test of time include the 

following: 

 

1. A Board can foster direction setting 

and effective oversight by 

demonstrating leadership through the 

tone of its meetings, demonstrating 

integrity in fulfilling its own role and 

exhibiting diligence in its meeting 

preparation and the questions that its 

members ask. 

2. On financial matters, Boards need to 

make the hard decisions so that staff 

can carry out the mandate that it has 

been given. For example, approving 

a costly policy with insufficient 

financial resources is self-defeating. 

3. Clarity of strategic direction, 

consistency in decision making with 

that direction and regular reports on 

its implementation results in 

governance success. 

4. Monitoring and evaluating the 

effectiveness of implementation / 

operations should be through 

appropriate oversight tools, not 

second-guessing individual staff 

decisions. Regular reporting by staff 

specifying in systematic and 

measurable ways how the 

organization is performing is critical. 

Obviously this is easier in financial 

matters where one can at a glance 

see if there are material variances 

from the organization’s budget. 

However, even for “softer” matters, 

like registration, complaints, 

investigations, quality assurance or 

communications, it is possible to 

identify information that suggests the 

degree of success (e.g., timeliness, 

survey responses, appeal statistics, 

rates of complaints, external reviews 

or audits). 

5. Risk management is one of the more 

difficult areas for the Board to 

oversee. The absence of a major event 

lulls everyone into a sense of 

complacency. Problems appear to 

erupt in the most capricious of ways 

making them appear to be 

unpreventable. Board vigilance 

through systematic discussion and 

reviews of policies is essential. So is 

directing staff to conduct regular 

environmental scans of the sources of 

the most likely risk (e.g., professional 

trends, government, media, legal, 

communications). Finally, whenever 

an issue arises in another profession, 

Boards should use that as an 

opportunity to seek a review of the 

regulator’s own preparedness in that 

area. 

6. Whenever considering an issue, the 

Board should ask itself: Is this about 

broad policy or is this about 

responding to a specific instance? 

7. Boards should commit themselves to 

the principle that the best kind of 

oversight is proactive and systematic. 

8. Having a good process for annual 

performance appraisals for the chief 

executive or administrative officer of 

the regulator is an ideal opportunity to 

advance good governance. A poor 

process reinforces bad governance 

traits. The criteria and sources of 

information for such a performance 

review are key. 

 

Governance is reinforcing. Good practices 

promote good governance. Bad practices 
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accelerate the downward spiral into a 

dysfunctional organization. 


