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WANT TO REPRINT AN ARTICLE 
A number of readers have asked to reprint 
articles in their own newsletters.  Our policy 
is that readers may reprint an article as 
long as credit is given to both the 
newsletter and the firm.  Please send us a 
copy of the issue of the newsletter that 
contains a reprint from Grey Areas. 

 

Short Snappers 

 

Set out below are brief summaries of a 

number of recent cases that will be of 

interest to professional regulators. 

 

Confidentiality of Client Information 

 

Frequently, misconduct investigations 

involve the review of records of clients who 

have not raised any concerns with the 

regulator. For example, there could be an 

audit of a representative sampling of client 

files to determine if the concerns are isolated 

or recurring. Entire discipline hearings can 

be held discussing those files and services 

without the clients even knowing that their 

personal information is being discussed. 

 

Ideally, the client identities are “redacted” 

(e.g., initials are used) so that their privacy 

is respected. However, in Osif v. College of 

Physicians and Surgeons of Nova Scotia, 

2008 NSCA 113, a case involving an 

emergency room physician, the large 

amount of information, involving numerous 

and voluminous medical charts and 3,000 

pages of transcripts, made redaction 

impractical.  

 

At both the discipline hearing and the court 

on the appeal, the preferred solution was to 

use the names of the clients but ban 

publication of their identities and deny public 

access to the files themselves. Thus, while a 

small group of people could find out who the 

clients were (i.e., by attending at the 

hearings), the use or spread of the 

information was protected.  

 

The Court condoned this approach. The Court 

did insist that the key documents describing 

the issues (e.g., the legal arguments, etc.) be 

publicly available. In those documents, 

initials were used to distinguish the clients. 

This was necessary to ensure that the usual 

right of the public to observe and scrutinize 

legal proceedings was preserved. 

 

Witness Interviews by Prosecuting Counsel 

 

A remaining area of tension in the disclosure 

debate relates to witness interviews by 

prosecuting counsel before discipline 

hearings. On one hand, the member is entitled 

to disclosure of any new information that 

arises during the interview. On the other, 

counsel have the privilege of making notes of 

their hearing preparation without fear that 

opposing counsel will read them. 

 

A common approach is for prosecuting 

counsel to prepare a summary (often in the 

form of a letter) of any new information that 
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arises and to send it to defence counsel. But, 

what if defence counsel wishes to compare 

the original notes to the summary to verify 

its completeness and accuracy? That issue 

arose in Ontario Provincial Police v. 

MacDonald, 2009 CanLII 9751 (ON 

S.C.D.C.). The Divisional Court accepted 

that there could be circumstances where this 

issue required scrutiny. The Court indicated 

that there were a number of possible 

solutions: 

 

There may be various ways that the 

problem could be avoided:  a meeting of 

investigators and counsel with the 

witness to obtain new information 

followed by a separate meeting of 

counsel with the witness to prepare the 

witness for trial.  It is not evident that 

such a two-stage process would be 

impracticable.  If it is not impracticable, 

then if the choice is made to do both 

things in the same meeting, why should 

the court be barred from enquiring as to 

which notes are new information and 

which are not?  Another possible 

approach would be, in circumstances 

like the present case, for the notes to be 

produced to the Adjudicator for his 

assessment. 

 

Another solution might be for the 

investigator and the prosecuting counsel to 

perform separate roles when meeting with 

the witness. The role of the investigator 

would be to make notes of any factual 

information arising from the conversation, 

but not to record non-factual information 

(e.g., educating the witness of the hearing 

process, discussing the order questions will 

be asked of the witness, identifying likely 

questions to be put to the witness on cross-

examination). Prosecuting counsel could 

confine his or her notes to the latter topics. 

 

The MacDonald case is also of interest on its 

primary issue: how to challenge an 

adjudicator on his or her appearance of bias. 

 

Appealing One’s Own Guilty Plea 

 

When a member admits the allegations and 

agrees to a sanction, one can usually assume 

that is the end of the matter. Courts are 

hesitant to permit a person to seek to 

withdraw their “guilty pleas” after the fact. In 

criminal cases, such “an appeal may only be 

granted after a guilty plea in exceptional 

circumstances, such as ignorance, deceit, 

duress or mistake where the plea does not 

express an accused’s true intention”.  

 

However, in Gough v. Peel Regional Police 

Service, 2009 CanLII 12112 (ON S.C.D.C.), 

the member was permitted to appeal the 

decision. Under the relevant legislation, 

discipline proceedings must be commenced 

within six months of the chief of police 

becoming aware of the misconduct. Here it 

took eleven months. The Divisional Court 

held that in the circumstances of the relevant 

statute the police force lost jurisdiction to 

discipline the officer. His plea of guilty did 

not, on the facts, amount to an informed, 

express waiver of the delay (assuming that a 

jurisdictional requirement could be waived at 

all). The appeal succeeded. 

 

Copies of the above cases can be located at: 

www.canlii.org.  
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