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Tribunal Participation in Hearings 

 

Many members of regulatory hearing panels 

are quite cautious about actively 

participating in hearings. However, this is 

often done more out of the natural hesitation 

that comes from participating in an 

unfamiliar process than true appreciation of 

their limited role. Particularly where the 

issues relate to professional values or 

standards of practice, panel members may 

be tempted to intervene and ensure that 

counsel, who do not understand those issues, 

get it right. 

 

Earlier this month the Ontario Court of 

Appeal articulated why adjudicators must 

refrain from “descending into the arena”. R. 

v. Stucky, 2009 ONCA 151 involved a 

prosecution under the Competition Act. The 

Court of Appeal ordered that a 69-day trial 

be repeated because the trial Judge had 

created the impression of an unfair trial by 

his interventions in the hearing. 

 

The importance of a fair trial was described 

as follows: 

As cautioned by Lamer J. in Brouillard, 

at pp. 42-43: 

Like anyone, a judge may 

occasionally lose patience. He may 

then step down from his judge’s 

bench and assume the role of counsel. 

When this happens … it is important 

that a new trial be ordered, even when 

the verdict of guilty is not 

unreasonable having regard to the 

evidence, and the judge has not erred 

with respect to the law applicable to 

the case and has not incorrectly 

assessed the facts. The reason for this 

is well-known. It is one of the most 

fundamental principles of our case 

law [citation omitted] 

… that justice should not only be 

done, but should manifestly and 

undoubtedly be seen to be done. 

 

The court said: 

a trial judge may intervene to ask 

questions, and, where necessary, he or she 

has a duty to ask questions where justice 

requires it. … [There are] three situations 

in which questions … may be justified, 

namely: to clear up ambiguities and call 

a witness to order; to explore some 

matter which the witnesses’ answers 

have left vague; or, to put questions 

which should have been asked by counsel 

in order to bring out some relevant 

matter, but which were nonetheless 

omitted. … The third situation … is not 
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an open-ended invitation to the trial 

judge to usurp the role of Crown 

counsel. The judge cannot leave his or 

her position of neutrality as a fact-finder 

and become the cross-examiner 

 

Timing is important. Questions “to a witness 

should generally be put after counsel has 

completed his or her examination of the 

witness and, further, that the witness should 

not be cross-examined by the trial judge 

during examination-in-chief.” 

 

Another consideration is as follows: 

In deciding whether or not the 

appearance of fairness has been 

compromised, one factor that warrants 

consideration is whether the trial judge 

gave counsel an opportunity to ask 

questions that arise out of the trial 

judge’s questioning of a witness, in 

particular, the accused. 

 

One test of determining whether an 

intervention has been inappropriate is as 

follows: 

Although the trial judge is justified in 

occasionally intervening for one of the 

legitimate purposes indicated above, the 

trial judge must be careful not to usurp 

the role of counsel because otherwise the 

overall impression created may be fatal 

to the appearance of trial fairness. 

 

Illustrations of improper interventions in 

criminal trials are as follows: 

1. Questioning an accused or a defence 

witness to such an extent or in a 

manner which conveys the 

impression that the trial judge has 

placed the authority of his or her 

office on the side of the prosecution 

and conveys the impression that the 

trial judge disbelieves the accused or 

the witness; 

2. Interventions which have effectively 

made it impossible for defence 

counsel to perform his or her duty in 

advancing the defence; and 

3. Interventions which effectively 

preclude the accused from telling his 

or her story in his or her own way. 

 

If an appellate court is prepared to assume 

that a trial Judge has lost the appearance of 

neutrality, how much more likely is it that it 

would scrutinize the conduct of lay tribunals 

who have less experience in being impartial? 

However, the Court of Appeal offered the 

following perspective: 

However, it is important to emphasize 

that no trial is perfect. Accordingly, the 

record must be assessed in its totality and 

the interventions complained of in a 

given case must be evaluated 

cumulatively, not as isolated 

occurrences, from the perspective of a 

reasonable observer present throughout 

the trial.  

 

In the Stucky case, the Court of Appeal 

concluded that the hearing was unfair for the 

following reasons: 

Cumulatively, over the duration of the 

trial, the trial judge interrupted the 

examination and cross-examination of 

defence witnesses, including Mr. Stucky, 

over twenty times. During these 

interventions, the trial judge conducted a 

vigorous cross-examination of the 

witness, often after Crown counsel had 

expressly indicated that he was finished 

dealing with the particular area in 

question. The trial judge also made 

sarcastic comments, some of which 

suggested that he had prematurely judged 

the witness’ credibility. 
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A copy of the Stucky case can be found at: 

www.canlii.org. 


