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Disclosure of Discipline History 

 

It is generally accepted that a regulator 

should disclose the “fruits of its 

investigation” in discipline matters. 

Disclosure can include information that is 

relevant only to the credibility of a witness. 

This raises the question of when regulators 

should disclose information about possible 

or actual misconduct by a potential witness 

at the discipline hearing. For example, if 

the investigator has been found to have 

acted inappropriately in another case, 

should that be disclosed? Or, what if a fact 

witness has a prior discipline history? 

 

The Supreme Court of Canada recently 

grappled with a related issue in R. v. 

McNeil, 2009 SCC 3. In that case, the main 

witness in a drug case was a police officer 

who was undergoing discipline for 

misconduct in another drug investigation. 

 

The Court began by summarizing the now 

familiar disclosure principles: 

 

While the Stinchcombe automatic 

disclosure obligation is not absolute, it 

admits of few exceptions. Unless the 

information is clearly irrelevant, 

privileged, or its disclosure is otherwise 

governed by law, the Crown must 

disclose to the accused all material in its 

possession. The Crown retains discretion 

as to the manner and timing of disclosure 

where the circumstances are such that 

disclosure in the usual course may result 

in harm to anyone or prejudice to the 

public interest. The Crown’s exercise of 

discretion in fulfilling its obligation to 

disclose is reviewable by a court. 

 

The Court concluded that automatic 

disclosure of the discipline history in McNeil 

ought to have been made: 

 

[R]ecords relating to findings of serious 

misconduct by police officers involved in 

the investigation against the accused 

properly fall within the scope of the 

“first party” disclosure package due to 

the Crown, where the police misconduct 

is either related to the investigation, or 

the finding of misconduct could 

reasonably impact on the case against the 

accused.   

 

The issue was the relevance of the other 

proceedings: 

 

Obviously, the accused has no right to 

automatic disclosure of every aspect of a 
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police officer’s employment history, or 

to police disciplinary matters with no 

realistic bearing on the case against him 

or her. However, where the disciplinary 

information is relevant, it should form 

part of the first party disclosure 

package, and its discovery should not 

be left to happenstance. 

 

Further guidance as to the relevance test was 

provided as follows: 

 

Where the misconduct of a police 

witness is not directly related to the 

investigation against the accused, it may 

nonetheless be relevant to the accused’s 

case, in which case it should also be 

disclosed.  For example, no one would 

question that the criminal record for 

perjury of a civilian material witness 

would be of relevance to the accused and 

should form part of the first party 

disclosure package. In the same way, 

findings of police misconduct by a 

police officer involved in the case 

against the accused that may have a 

bearing on the case against an accused 

should be disclosed. 

 

The Court commented favourably on the 

comments made in the Ferguson Report 

about disclosure of police misconduct 

history which included the following: 

 

a. Any conviction or finding of guilt 

under the Canadian Criminal Code or the 

Controlled Drugs and Substances Act 

[for which a pardon has not been 

granted]. 

 

b. Any outstanding charges under the 

Canadian Criminal Code or the 

Controlled Drugs and Substances Act. 

 

c. Any conviction or finding of guilt 

under any other federal or provincial 

statute. 

 

d. Any finding of guilt for misconduct 

after a hearing under the Police Services 

Act or its predecessor Act. 

 

e. Any current charge of misconduct 

under the Police Services Act for which a 

Notice of Hearing has been issued. 

 

The Court went on to give examples of 

concerns that need not be disclosed: 

 

Of course, not every finding of police 

misconduct by an officer involved in the 

investigation will be of relevance to an 

accused’s case. The officer may have 

played a peripheral role in the 

investigation, or the misconduct in 

question may have no realistic bearing on 

the credibility or reliability of the 

officer’s evidence. 

 

The Court recognized the privacy interests of 

the investigator / witness. However, it 

indicated that in a criminal context, at least, 

the privacy interests would rarely preclude 

disclosure of relevant information. However, 

some privacy safeguards could still be 

employed: 

 

Hence, to ensure that only relevant 

material is produced and that no 

unwarranted invasion of privacy interests 

occurs, the court may find it necessary to 

make a production order subject to 

redactions or other conditions.  In 

addition, when just and appropriate to do 

so, the court may well impose restrictions 

on the dissemination of the information 

produced for purposes unrelated to the 

accused’s full answer and defence or 

prosecution of an appeal …. 
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An interesting related issue is the duty of the 

prosecution to obtain information of 

misconduct that it does not have. The Court 

indicated that where there was reason to 

believe that the information could materially 

affect the credibility of a key witness, some 

inquiries of others was indicated: 

 

The Crown is not an ordinary litigant.  

As a minister of justice, the Crown’s 

undivided loyalty is to the proper 

administration of justice. As such, 

Crown counsel who is put on notice of 

the existence of relevant information 

cannot simply disregard the matter. 

Unless the notice appears unfounded, 

Crown counsel will not be able to fully 

assess the merits of the case and fulfill 

its duty as an officer of the court without 

inquiring further and obtaining the 

information if it is reasonably feasible to 

do so. … 

 

The same duty to inquire applies when 

the Crown is informed of potentially 

relevant evidence pertaining to the 

credibility or reliability of the witnesses 

in a case.   

 

The regulator should therefore be aware of 

the possibility that its disclosure obligations 

may not be limited to the actual 

investigation file itself. While it will be rare 

in the disciplinary context for other 

information about the discipline history of 

an important witness to exist, where it 

apparently does, the regulator should make 

appropriate inquiries and disclosure. 

 

The McNeil case can be found at:  

www.canlii.org/en/ca/scc/doc/2009/2009scc

3/2009scc3.html  
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