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WANT TO REPRINT AN ARTICLE 
A number of readers have asked to reprint 
articles in their own newsletters.  Our policy 
is that readers may reprint an article as 
long as credit is given to both the 
newsletter and the firm.  Please send us a 
copy of the issue of the newsletter that 
contains a reprint from Grey Areas. 

 

Rumours 

 

Regulators know the need to rely upon facts 

and evidence rather than rumours and 

gossip. However, a compelling “good 

story” is hard to resist. Recently there has 

been a tall tale circulating that a court 

required a regulator to register a convicted 

murderer on the basis that the applicant’s 

private life was irrelevant to the applicant’s 

registration. 

 

When asked about this story by a properly 

incredulous client, we had to do some 

interesting detective work to track down the 

case. The result: 

 

1. The court did not compel the 

regulator to register the person. A 

committee of the regulator had made 

the decision and the court simply 

denied leave to appeal. 

2. The court did not rule that the 

conduct was irrelevant. It simply 

accepted a finding by a tribunal that 

this relevant information was 

outweighed by compelling evidence 

of the applicant’s reformation. 

 

William Nichols was convicted of first 

degree murder in December 1976. That is 

the most serous criminal offence in Canada. 

He was released after serving 18 years 

under the “faint hope” clause. After his 

release from prison in 1993, Mr. Nichols 

had an exemplary record. His parole officer 

reported as follows: 

 

 Mr. Nichols would be on parole until 

he dies, 

 he must report once a month, 

 he has not been a problem since his 

release in 1993, 

 he has been assigned a low risk rating, 

and 

 he is subject to higher standards than 

ordinary citizens. 

 

Mr. Nichols applied to the TSX Venture 

Exchange to be an investment relations 

officer for a publicly traded company. Mr. 

Nichols disclosed his first degree murder 

conviction (but omitted some earlier 

convictions). The Venture Exchange 

declined to accept his application. Mr. 

Nichols sought a hearing and review before 

the BC Securities Commission. 

 

The Commission was troubled by the 

failure to disclose his entire criminal 

history. However, it accepted that this was 

an honest mistake on Mr. Nichols’ part: 
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“Nevertheless, Nichols did disclose his 

most serious conviction and, as soon as the 

Exchange asked for more information, he 

provided through … counsel full details 

about all of his convictions. It is evident 

that he did not attempt to hide his criminal 

past.” 

 

Most controversial was the weight to be put 

on Mr. Nichol’s past conduct. The 

Securities Commission concluded that the 

Venture Exchange had not given sufficient 

weight to Mr. Nichol’s rehabilitation and 

good conduct since his serious misconduct 

30 years previously. It stated: 

 

In this case, the Exchange appears to 

have given no consideration to Nichols’ 

release under the ‘faint hope’ clause, 

the passage of time and evidence of 

rehabilitation since his conviction for 

murder, or his past work for listed 

companies. We find that this is material 

and relevant evidence that the Exchange 

ought to have considered in assessing 

whether Nichols presents a risk to the 

market…. 

 

It ought to have considered whether, in 

light of this evidence, Nichols’ working 

for a listed company would really 

threaten the reputation of the Exchange. 

In our view, if the Exchange had 

considered all of the evidence, it could 

not have reasonably concluded that 

Nichols’ involvement with listed 

companies would threaten its 

reputation. 

 

The Venture Exchange then sought leave to 

appeal to the British Columbia Supreme 

Court. The Court declined to grant 

permission for the appeal as it did not 

identify any legal error or significant 

principle warranting an appeal. The Court 

stated: 

 

In my view this is not a case involving 

issues of law, apart from any question 

of the relevant standard of review 

applicable to this Court’s review of the 

Commission’s decision or the 

Commission’s review of the Exchange’s 

decision.  Rather, this is very much a 

fact-driven case, one in which the 

Exchange and the Commission have 

taken opposite views of some evidence, 

and the Commission has concluded that 

certain material evidence was 

overlooked or given no consideration by 

the Exchange. 

 

As such, the Court did not even approve 

the reasoning of the Securities Commission. 

It simply held that the Commission was 

entitled to take the view it did of the facts 

and evidence before it. If the Commission 

had refused Mr. Nichols’ application on the 

basis that the character of the applicant was 

sufficiently troubling to decline registration, 

the Court would likely have refused leave 

to appeal as well.  

 

Thus, this is a case of judicial deference, 

not a case of judicial interference. 

Similarly, at all levels the prior history of 

the applicant was considered relevant to the 

issue. 

 

Compelling stories are not always accurate. 

 

These decisions can be found at: 

 

www.canlii.org/en/bc/bcca/doc/2007/2007

bcca555/2007bcca555.html 

 

http://www.canlii.org/en/bc/bcca/doc/2007/2007bcca555/2007bcca555.html
http://www.canlii.org/en/bc/bcca/doc/2007/2007bcca555/2007bcca555.html
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and 

 

www.canlii.org/en/bc/bcsec/doc/2007/2007

bcseccom319/2007bcseccom319.html. 

 

http://www.canlii.org/en/bc/bcsec/doc/2007/2007bcseccom319/2007bcseccom319.html
http://www.canlii.org/en/bc/bcsec/doc/2007/2007bcseccom319/2007bcseccom319.html

